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1. Background and Application 

1.1 An application under the Highways Act 1980 (“the 1980 Act”) was made to 

Bath and North East Somerset Council (“the Authority”) to divert a section of 

Public Footpath (FP) BA19/22 at Skylark Farm in the Parish of Peasedown 

St John in order to divert the footpath away from farm workings to a more 

commodious route through woodland. Public Footpath BA19/22 is recorded 

on the Definitive Map and Statement which have a relevant date of 26th  

November 1956. The FP was modified on an unrelated section by the Bath 

and North East Somerset District Council (Former Bathavon Rural District 

Area) (No. 1) Definitive Map and Statement Modification Order 1999 with a 

relevant dated of 22nd December 1999.   A section of the FP was diverted in 

2017 from a line that went through the poultry houses to a line between the 

existing poultry houses but over four flights of steps (including over a bund 

on the northern boundary of the poultry farm).   

 

1.2 This current application is to divert the FP away from the steps and poultry 

houses altogether and this provides a more commodious route to follow.  

The existing definitive line limits accessibility because of the steps.  Farming 

operations are held in close proximity to the Existing FP. The landowner 

wishes to divert the FP away from the farm workings onto a route through 

woodland and grassland. The intention of the proposal is to make the farm 

workings safer and more secure and provide a route for the public which 

doesn’t include four flights of steps.  In practical terms, the proposal is to 

divert FP BA19/22 for the length through the poultry farm and to its junction 

with Public Footpath BA19/21 and Woodborough Farm Road. 
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1.3 A pre-order consultation was held between 24th April 2021 and 22nd May 

2021. The pre-order consultation and responses from the Authority can be 

found at document OMA09. 

1.4 A number of statutory undertakers stated that their plant would not be 

affected.  Openreach advised they had apparatus running across the area 

but further correspondence resulted in no rights needing to be retained in the 

Order. 

1.5 Both elected Councillors for Peasedown St John commented with support. 

1.6 Mr David Burrows (a member of the public) objected to the suitability and 

necessity of diverting the Existing FP.   

1.7 The local Ramblers representative (Mr Brian Wilson) was concerned 

regarding the Proposed FP being close to a steep drop on the field boundary 

edge.   

1.8 After the pre-order consultation period, Mr John Payton, the adjoining 

landowner expressed concerns regarding the proximity of the Proposed FP 

to his land, where a manège has been created in the corner of the field.  The 

objectors were invited to site meetings.  Mr Burrows did not respond to the 

invitation. A site meeting was held with the Farm Manager Mr Glen Shattock, 

on behalf of the applicant, and Mr Payton. A further meeting was held with Mr 

Payton and Ms Rebecca Rogers (who stated she was intending to use the 

adjoining land as a manège).  

1.9 A photograph of the manège from the unaffected length of FP BA19/22 (“the 

Remaining FP”), which will remain in use by the public, can be seen at figure 
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5.1 at Appendix OMA03A.  The Remaining FP is shown pink, the Proposed 

FP is shown green and the Existing FP is shown red in photographs in 

Figures 3.1 and 3.2 and shown in the plans at Figures 4.1 and 4.2 at 

Appendix OMA03A.   

1.10  After consideration of the consultation response and meetings, and in order 

to alleviate safety concerns for the public and users of the manège on the 

adjoining land, the Authority decided to start the diversion approximately 18 

metres away from the boundary with the adjoining land and approximately 24 

metres from the manège.  The line of the original proposal is shown in blue 

on photograph Figure 1.1 in the Appendix at OMA03A and the line of the 

revised proposal is shown in green on photograph Figure 1.2 in the Appendix 

at OMA03A,  The manège can be seen on the right of both photographs. 

1.11 The Authority considers that the Proposed FP is no additional threat to users 

of the manège.   The Proposed FP is no closer than approximately 24 metres 

from the manège but the Remaining FP is approximately 3-4 metres from the 

manège. It is therefore the case that if the proximity of a footpath to the 

manège causes an issue then this issue already exists and the proposed 

diversion does not change the situation. 

1.12 The public path diversion order was made under section 119 of the Highways 

Act 1980 on 13th January 2022.  

1.13 Description of Public Footpath to be stopped up. The full width of the 

section of public footpath BA19/22 commencing from grid reference  

ST 7060 5575 (Point A on the Order Map) and continuing in a generally north 

westerly direction for approximately 333 metres to a junction with 



OMA03 
 

5 
 

Woodborough Farm Road and FP BA19/21 at grid reference ST 7051 5606 

(Point B on the Order Map) (referred to as “the Existing FP”).   The Existing 

FP is further divided and described in this report for clarity as the “Skylark 

Farm Existing FP” (from point A to point AA on the map at Figure 4.2 in the 

Appendix OMA03A) and the “Northern Field Existing FP” (from point AA to 

point B on the map at Figure 4.2 in the Appendix OMA03A) or collectively 

known as “the Existing FP”. 

1.14 Description of the Footpath to be created. A section of public footpath 

commencing from grid reference ST 7060 5575 (Point A on the Order Map) 

and continuing in a generally north easterly direction for approximately 212 

metres to a junction with FP BA19/21 at grid reference ST 7074 5590 (Point 

C on the Order Map) (referred to as “the Proposed FP”). The Proposed FP 

will be 2 metres wide and will be created without any limitations or conditions. 

1.15  The making of the Order was advertised from 27th January 2022 until 24th 

February 2022.  A total of eight letters/emails were received regarding the 

Order and a number of statutory undertakers stated that their plant was not 

affected. Representations and objections to the Order can be found at 

OMA04.  One objection was withdrawn after clarification of the proposal.  The 

email from a Ward Councillor was asking for clarification.  The email from Ms 

Alison Walker (land manager of the field to the north of Skylark Farm (“the 

Northern Field”), where part of the diversion lies) was regarding restricting 

the public from walking outside of the public footpaths in the area and this 

was therefore not considered an objection to the Order.  Five emails/letters 

were objections relating to the effect on the manège on the adjoining land to 

the south of the proposed diversion.  The OMA’s comments on the objections 
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can be found at OMA05 and OMA05A and is further discussed at paragraphs 

3.10-3.14 (regarding the effect on the adjacent manège) and 3.26-3.28 

(regarding compensation not payable to adjoining landowners) below.  

1.16 Emails were sent to the objectors explaining the options available to the 

Authority.  A telephone call was made to the main objector/adjoining 

landowner to see if any further discussion was acceptable or further 

clarification could be made but it was clear that the objections would not be 

withdrawn. 

1.17 The Authority therefore considered whether to proceed with the Order and 

send it to the Secretary of State for Environment, Food & Rural Affairs for 

determination or whether to not proceed with the Order.  The Authority 

decided on 15th June 2022 to refer the Order to the Secretary of State for 

Environment, Food & Rural Affairs for determination as to whether the Order 

should be confirmed.  

2.  Legal Framework 

2.1 The Authority has a discretionary power to make Public Path Orders.  When 

considering the application for a Public Path Order, the Authority considers 

whether the proposals meet the requirements set out in the legislation (which 

are reproduced below).  In deciding whether to make an Order or not, the 

Authority considers both the tests for making the Order and for confirming the 

Order (R. (Hargrave) v. Stroud District Council [2002]).  The Authority also 

considers using its discretion not to make the Order (R. (Hockerill College) v. 

Hertfordshire County Council [2008]). 
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2.2 Before making an Order under section 119 of the Highways Act 1980 (“the 

Act”) it must appear to the Authority that it is expedient to divert the path in 

the interests of the public and/or of the owner, lessee or occupier of the land 

crossed by the path. 

2.3 The Authority must also be satisfied that the Order does not alter any point of 

termination of the path, other than to another point on the same path, or 

another highway connected with it, and which is substantially as convenient 

to the public. 

2.4 The Authority must also give due regard to the effect the diversion will have 

on:  

 the needs of agriculture (including the breeding or keeping of horses) 

and forestry,  

 the desirability of conserving flora, fauna and geological and 

physiographical features and 

 the effect the path would have on members of the public with 

protected characteristics under the Equality Act 2010.   

2.5  Before confirming an Order, the Authority or the Secretary of State must be 

satisfied that: 

 the diversion is expedient in the interests of the person(s) stated in the 

Order,  

 the path will not be substantially less convenient to the public in 

consequence of the diversion, and  

 it is expedient to confirm the Order having regard to: 
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o the effect the diversion would have on public enjoyment of the path 

as a whole;  

o the effect the coming into operation of the order would have as 

respects other land served by the existing path and on land affected 

by any proposed new path and any land held with it, taking into 

account the provisions as to compensation; 

 there has been consideration for any material provision of the Joint 

Rights of Way Improvement Plan. 

2.6 In addition to the legislative tests detailed above, the proposals must also be 

considered in relation to the Authority’s adopted Public Path Order Policy.  

The Policy sets out the criteria against which the Authority will assess any 

Public Path Order application and stresses that the Authority will seek to take 

a balanced view of the proposals against all the criteria as a whole.  The 

criteria are: Connectivity, Equalities Impact, Gaps and Gates, Gradients, 

Maintenance, Safety, Status, Width, Features of Interest. 

2.7 The Authority has considered the effect on Climate Change in line with its 

declaration of a climate emergency. 

Consideration of the Legal Framework and Criteria 

3.1 Before making an Order under section 119 of the Act it must appear to 

the Authority that it is expedient to divert the path in the interests of the 

public and/or of the owner, lessee or occupier of the land crossed by 

the path.   

3.2 The Existing FP runs between poultry houses creating issues for farm 

management: comprising danger from agricultural machinery movement, 
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breaches to biosecurity and site security which are exacerbated by the public 

being able to walk through the site at any time of day or night. The applicant, 

as landowner of part of the Existing FP and as landowner of the full length of 

the Proposed FP, has requested the diversion to improve the management of 

the farm by taking the footpath away from the poultry houses and yards, 

thereby allowing better biosecurity and site security and removing danger to 

the public from farm machinery. 

3.3 The Northern Field Existing FP runs over a separate field to the north, in 

separate ownership in which FP BA19/21 also runs. This land has been set 

aside for conservation and the landowner/manager is concerned regarding 

the public walking over the field without regard to public footpaths.  The field 

will benefit from only having one public footpath across it. 

3.4 The diversion of the Existing FP is therefore expedient in the interests of the 

landowner to improve farm management. This part of the test should 

therefore be considered to have been met.  

3.5 The Authority must also be satisfied that the Order does not alter any 

point of termination of the path, other than to another point on the same 

path, or another highway connected with it, and which is substantially 

as convenient to the public.  

3.6 The Existing FP and Proposed FP start at the same point on the same path. 

The Proposed FP joins the same path (FP BA19/21) as the Existing FP at a 

point approximately 279 metres further south east. The public can then walk 

along the level surface of FP BA19/24 across the same field as the Existing 

FP to the original junction with Woodborough Farm Road. However, if the 
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public wish to walk along FP BA25/15 the termination point is substantially 

more convenient than the existing termination point, as the route is more 

direct, cutting out approximately 400 metres than if walked via the existing FP 

BA19/22 (northwestwards) and FP BA19/21 (southeastwards).  It is also 

more convenient than the alternative route to the junction of FP BA25/15 

which involves walking  on a road without a footway (using FP BA19/23 from 

its junction with FP BA19/22 and Gassons (Class 4 Highway with no 

footway)). It is considered the termination point will therefore be substantially 

as easy/convenient for the public to use as the existing termination point.  

This part of the test should therefore be considered to have been met.  

3.7 The Authority must also give due regard to the effect the diversion will 

have on the needs of agriculture (including the breeding or keeping of 

horses) and forestry, the desirability of conserving flora, fauna and 

geological and physiographical features and the effect the path would 

have on members of the public with protected characteristics under the 

Equality Act 2010.  

3.8 Needs of Agriculture and Forestry - The Proposed FP will have no adverse 

effect on the needs of agriculture or forestry as it isn’t currently in active 

cultivation and is already managed and in use as a Permissive Path. There 

will be a positive effect on farming by removing public access and proximity 

to the poultry houses and yards.  

3.9 Breeding or Keeping of Horses - The Authority considers it will have 

minimal effect on the keeping or breeding of horses, as the Proposed FP is 
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approximately 24 metres from a field which may be used by horses.  

However, this is disputed by the objectors.   

3.10 The objectors all refer to the effect the Proposed FP will have on the 

prospective manège which is situated on adjacent land to the south of the 

Existing and Proposed FPs. The Authority does not accept that this land is 

affected by the Proposed FP in the way the objectors state.  The Proposed 

FP is approximately 24 metres from the manège, whereas the unaffected 

length of FP BA19/22 (“the Remaining FP”) is approximately 2-3 metres from 

the manège.  FP BA19/23 (which will also remain in use by the public) is 

approximately 26 metres from the manège.   

3.11 The Remaining FP runs to the south of the Proposed FP through the 

objector’s field, adjacent to the manège. The objectors advise that this field is 

to be used to graze horses.  The manège is approximately 6 metres from the 

boundary to the north and a further approximately 18 metres from the 

Proposed FP.  The Remaining FP runs alongside the manège on the natural 

ground level, approximately 2-3 metres away from the manège and will 

remain in use by the public irrespective of this proposal.  If the proximity of a 

footpath to the manège causes an issue then this issue already exists and 

the diversion will not change the situation. 

3.12 The proposed manège is in the northwest corner of the adjoining land to the 

south of the Proposed FP. The land slopes up from south to north. Figure 4.1 

of OMA03A shows a map with contour lines and position of the manège. The 

surface of the manège has been cut in at the north end and raised up at the 

south end, to make it flat, thus the adjoining landowner has increased the 
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difference in height between the manège and the Remaining FP, which does 

not appear to have created any problem for use of the manège in the past. 

3.13 Use by the public of the Existing FP, Remaining FP and FP BA19/23 has not 

caused issues with use of the manège in the past and it is difficult to see how 

the Proposed FP will create a new problem for the manège in the future.  

3.14 Site meetings and discussions were held between the Authority’s PROW 

Inspector (Sheila Petherbridge) and the Authority’s Technical Officer and 

Case Officer (Wendy Robbins) before making the Order.  A statement from 

Sheila Petherbridge is at OMA05A.  This matter was given consideration by 

the Authority before making the Order and the original proposal was moved 

approximately 18 metres further north of the manège before making the 

Order, totalling approximately 24 metres from the manège, to try to 

accommodate the objectors’ concerns.  Having considered all of the above, 

the Authority considers that the line of the Proposed FP will not adversely 

affect users of the adjoining land. This part of the test is therefore considered 

to have been met.  

3.15 Conserving flora, fauna and geological and physiographical features - 

The Northern Field Existing FP will return to the landowner who currently 

does not cultivate the field and it will revert to use for conservation; flora and 

fauna in this section should therefore be improved. The Proposed FP is being 

used as a Permissive Path and there will therefore be no adverse effect on 

flora or fauna if it is subsequently used as a public footpath.   
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3.16 There are no flora, fauna, geological or physiographical features affected by 

the Proposed FP that aren’t offset by improvements with the stopping up of 

the Existing FP.  

3.17 The effect the path would have on members of the public with protected 

characteristics under the Equality Act 2010 - Path users with mobility and 

sight impairments will benefit by avoiding four flights of steps (as shown in 

photographs in section 2 of OMA3A) and from removal of two kissing gates 

currently at field boundaries, although a kissing gate is still necessary on FP 

BA19/21.  Path users with mobility, hearing and sight impairments will benefit 

from being away from farm machinery by not having to walk between the 

poultry houses which is also used by farm machinery. 

3.18 This part of the test should therefore be considered to have been met.  

3.19 Before confirming an Order, the Authority or the Secretary of State 

(Inspector) must be satisfied that the diversion is expedient in the 

interests of the person(s) stated in the Order: this is considered at 

paragraphs 3.1 – 3.4. 

3.20 Before confirming an Order, the Authority or Inspector must be 

satisfied that the path will not be substantially less convenient to the 

public in consequence of the diversion: Matters such as ease of use, 

length, difficulty of walking and the purpose of the path pertain to the 

convenience to the public.  

3.21 How the proposal affects the length depends where the walker wishes to go.  

A walker wishing to reach Woodborough Farm Road from point A (south-
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north) will have a further approximately 158 metres to walk.  However, a 

walker wishing to reach FP BA23/15 from BA19/24 (avoiding using the Class 

4 Highway) (southwest-northeast) will have approximately 161 metres less 

distance to walk.  The Existing FP goes over four flights of steps and passes 

through two field boundaries with kissing gates.  Photographs of the Skylark 

Farm Existing FP over four flights of steps and between poultry houses are 

shown at Appendix OMA03A section 2. The Proposed FP has a gentle slope 

and passes through no field boundaries requiring kissing gates, thereby 

improving ease of use for the walker. There is a kissing gate on FP BA19/21 

but this is less than the two on the Existing FP.  The purpose of the path is 

likely to be both leisure and to get from A to B.  The extra distance would not 

adversely affect a leisure walker taking into account the wider Rights of Way 

network.  If a walker is walking from Braysdown to Writhlington (a more 

purposeful walk mentioned in the pre-order consultation), the increase in 

length of 158 metres, over a walk of approximately 2 kilometres is still not 

disproportionally large. The easier terrain and fewer field boundaries 

counteracts any inconvenience of extra distance; it is considered, on 

balance, that the Proposed FP is not substantially less convenient to the 

public as a consequence of the diversion. This part of the test should 

therefore be considered to have been met.  

3.22 It must be expedient to confirm the Order having regard to the effect the 

diversion will have on public enjoyment of the path as a whole; the 

coming into operation of the order would have as respects other land 

served by the existing path and on land affected by any proposed new 
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path and any land held with it, taking into account the provision for 

compensation. 

3.23 Public enjoyment of the Path as a whole:  The Existing FP runs between 

poultry houses which carry an associated odour and farm machinery is 

regularly in use in the vicinity of the Existing FP.  The Existing FP runs over a 

bund necessitating negotiating two flights of steps and a further two flights of 

steps between the poultry houses.  The Proposed FP runs on a gentle slope 

through a wooded area with improved views over the valley.  Walking the 

Proposed FP should therefore be more enjoyable for the public.  The public 

will still be able to walk in the Northern Field by walking along FP BA19/21 

which has similar topography to the Northern Field Existing FP. This part of 

the test should therefore be considered to have been met.  

3.24 Effect the coming into operation of the order would have as respects 

other land served by the existing footpath, taking into account the 

provisions as to compensation: The Northern Field Existing FP will revert 

to the landowner’s use and benefit and biodiversity of the Northern Field will 

be improved, which the landowner welcomes.  The Skylark Farm Existing FP 

will be made safer for farming purposes with the removal of public access to 

the farmyard.  There are no known adverse effects on other land served by 

the Existing FP. This part of the test should therefore be considered to have 

been met.  

3.25 Effect a new public right of way would have as respects the land over 

which the right is so created and any land held with it, taking into 

account the provision for compensation: The Proposed FP and land held 
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with it is owned by the Applicant who wishes the Proposed FP to come into 

effect. The Proposed FP is being used as a Permissive Path and there will 

therefore be no adverse effect on this land when used as a public footpath. 

This part of the test should therefore be considered to have been met.  

3.26 Other Issues Surrounding Compensation – Mr Payton has referred to 

“compensation not being considered”.  The Applicant has been willing to 

discuss the matter of alleviating the perceived adjoining landowner’s issues 

or compensation but Mr Payton has chosen not to engage with this process.   

3.27 s119 Highways Act 1980 states that the Secretary of State should be 

satisfied that it is expedient to confirm the order ‘having regard to the effect 

which…any new public right of way created by the order would have as 

respects the land over which the right is so created and any land held with 

it…account being taken of the provisions as to compensation’. Compensation 

is only payable, under section 28 as applied by section 121(2) Highways Act 

1980, for land over which the right is created and any land held with it.    

3.28 The adjoining landowner would have no recourse to apply for compensation 

for any personal or financial loss that may result from the diversion of the 

footpath, since as adjacent landowner he would not be entitled to do so.   

3.29 The Authority must have regard to the contents of the Rights of Way 

Improvement Plan.   Excerpts from the Rights of Way Improvement Plan can 

be found at OMA30.The proposal will contribute towards the Authority 

achieving the following actions which are identified in the Rights of Way 

Improvement Plan’s Statement of Actions (theme 4) including:  
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  Action 4.1 – “Identify improvements to enable travel for all by foot/on bike 

to employment, health services, education, leisure & transport nodes” 

(i.e. increasing safety by removing the necessity for flights of steps and 

removal of FP from the vicinity of farm machinery and to provide 

increased use of the FP network by providing an alternative to FP 

BA19/23 & Gassons Class 4 Highway with no pavement to access FP 

BA23/15); 

  Action 4.2 - “Identify and carry out improvements for people with mobility 

difficulties and visual impairments” (i.e. improved connectivity with FP 

BA23/15, removal from fields boundaries, kissing gates and four flights 

of steps and removal of FP from the vicinity of farm machinery); 

  Action 4.3 - “Identify low maintenance gaps in the wider recreational 

network that will improve accessibility and connectivity” (i.e. improved 

accessibility with a gentle slope rather than steps and gates and 

improved connectivity with FP BA23/15). 

3.30 Consideration of the Authority’s adopted Public Path Order Policy. 

3.31 Connectivity: Connectivity is improved between the south and northeast, by 

providing a more direct link to FP BA23/15 at point C, which avoids walking 

on a Class 4 Highway without footways (Gassons) if using FP BA19/23.  The 

public will still be able to walk from point A to point B (via point C), so 

connectivity from the south to the north is unaffected. 

3.32 Equalities Impact: Path users with mobility and sight impairments will 

benefit from a more level route on the Proposed FP, rather than over four 

flights of steps. Path users with mobility, hearing and sight impairments will 

benefit from not having to walk through farmyards where farm machinery is 
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regularly used.  The Proposed FP is a more straightforward route providing 

improvement for path users with mobility impairments. The proposed 

diversion has a neutral effect on those with other disabilities or those with 

other protected characteristics. 

3.33 Gaps and Gates: There will be no kissing gates on the Proposed FP but 

there is one kissing gate on FP BA19/21, which is a reduction from the two 

currently sited on the Existing FP.   

3.34 Gradients: The gradient of the Proposed FP is an improvement over the 

gradient of the Existing FP which runs over four flights of steps.  

3.35 Maintenance: Future maintenance will be improved as there are no steps or 

field boundaries on the Proposed FP, it should therefore require less 

maintenance than the Existing FP. The Proposed FP is currently established 

as a Permissive Path maintained by the landowner.   

3.36 Safety: Safety will be improved as the Proposed FP does not run through 

farmyards where farm machinery is regularly used.  Four flights of steps 

being removed from the route will improve pedestrian safety. 

3.37 Status: The Proposed FP does not have any impact on status. 

3.38 Width: The Proposed FP does not have any impact on width. 

3.39 Features of Interest: Views over the valley from the Proposed FP will 

replace walking between poultry houses providing an additional feature of 

interest. 
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3.40 It is considered that on balance the proposed diversion is in accordance with 

the Policy. 

3.41 The Authority will consider the effect on Climate Change. Public rights of 

way are a key resource for shifting to low-carbon, sustainable means of 

transport.  The proposals are part of the ongoing management of the network 

and therefore contribute towards helping to tackle the Climate Emergency. 

 



OMA03 
 

20 
 

4. Conclusion 

 

4.1 The relevant statutory tests for confirming the public path diversion Order 

have been met and the proposal is in compliance with the Authority’s Public 

Path Order Policy. 

4.2 The Authority considers that the objectors have not raised any grounds upon 

which the Order should not be confirmed.  

4.3 The Authority respectfully requests that the Inspector confirms the public path 

diversion order without modification. 

 


