IN THE MATTER OF:

AN APPLICATION TO REGISTER LAND KNOWN AS WESTBROOK
WOODLAND, BATH (THE "SITE"), AS A NEW TOWN OR VILLAGE GREEN
PURSUANT TO SECTION 15 OF THE COMMONS ACT 2006
(THE "APPLICATION")

FRIENDS OF THE ORCHARD
The Applicant
AND
MR. PAUL EALEY
The Objector
OBJECTION STATEMENT
1. INTRODUCTION

1.1 I refer to the Application.

1.2 I am the Objector and I make this objection statement (the “Objection
Statement™) in response to the application issued by the Applicant on 4 March
2019 with application number TVG 19/1 (the "Application").



1.3

1.4

2.1

2.2

I refer to various documents in this Objection Statement. These documents are
exhibited in the bundle of documents which follow this Objection Statement
(the “Objector’s Bundle™). The references in square brackets to:

1.3.1 "Witness Statement [Name] / [Page Reference]"; or
1.3.2  “Additional Evidence Document [No.] / [Page Reference]”,
indicate the location of each document within the Objector’s Bundle, with:

(a) "[Name]" or “Document [No.]” indicating the relevant witness
statement or additional evidence document contained in the
Objector’s Bundle; and

(b) "[Page Reference]" indicating the relevant page number in the
Objector’s Bundle.

This Objection Statement sets out why the Application should fail on a number

of grounds. These include the following matters:
1.4.1  aninadequate definition of the locality in which the Site resides;

1.4.2  a failure to prove that lawful sports and pastimes have occurred on the
Site for at least 20 years;

1.43  afailyre to prove that inhabitants have indulged as of right on the Site;

and

1.4.4  the motive for the Application being part of a wider effort to stifle any
development of the Site, rather than a legitimate claim to the Site as a
town or village green.

INTRODUCTION TO THE OBJECTION STATEMENT

Pursuant to the Application, the Applicant has applied to register the Site as a
town or village green under section 15(3) of the Commons Act 2006 (the “Act™).

In order to register the Site as a town or village green, the Applicant must prove

that:



23

3.1

3.2

22.1 a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, indulged as of right in lawful sports
and pastimes on the Site for a period of at least 20 years;

222  that those inhabitants ceased to do so before the time of the Application

but after commencement of section 15(3) of the Act; and

2.2.3 that the Application is made within the relevant period, being one year
from the time those inhabitants ceased to indulge as of right on the Site,

(the “Legal Test™).

There are a number of grounds on which the Application fails to satisfy the legal
test set out in paragraph 2.2 of this Objection Statement. These are addressed in
the following paragraphs of this Objection Statement:

2.3.1  paragraph 3 (4 significant number of the inhabitants of any Locality);
2.3.2  paragraph 4 (Indulging “as of right”);

2.3.3  paragraph 5 (Twenty Year Period), and

2.34  paragraph 6 (Motive for the Application).

A SIGNIFICANT NUMBER OF THE INHABITANTS OF ANY
LOCALITY

Section 15(3)(a) of the Act notes that any application to register a town or village
green must be in respect of “a significant number of the inhabitants of any

locality, or of any neighbourhood within a locality™.

The Applicant has defined the localify or neighbourhood within the locality in
respect of which the Application is made as “the neighbourhood of Weston
electoral ward and Charlcombe Parish within the locality of Bath and North East

Somerset” (the “Locality™).



33 It has been recognised by the English courts that a “locality” must be a legally
recognised administrative unit'. The ‘Localities’ specified in the Application are
two very different administrative units. While Weston electoral ward and
Charlcombe Parish are both legally recognised administrative units, together
they do not form a Locality and should not be considered as a locality for the

purposes of the Legal Test.

34 Further, “any neighbourhood within a locality” must have a sufficient degree of
cohesiveness to be identified as a neighbourhood?. In the Application, the
“neighbourhood of Weston electoral ward and Charlcombe Parish” is not
sufficiently cohesive to warrant its designation by the Applicant as a
neighbourhood. Weston electoral ward and Charlcombe Parish are two distinct
areas, which are not bound by the nature of their communities. Weston electoral
ward is a suburban area of Bath with a population of 5,324%; by contrast,
Charlcombe Parish is a rural area, consisting of a number of villages including
Langridge, Upper Langridge, Wooley and Charlcombe. These two areas have
little in common besides their proximity. They should not be perceived as
sufficiently cohesive enough to constitute a locality, or a neighbourhood within
a locality.

3.5 Paragraphs 3.2 to 3.4 of this Objection Statement illustrate that the Applicant has
defined the Locality in order to obtain as wide a pool of evidence as possible,
rather than to demonstrate a neighbourhood within 2 locality which satisfies the
requirements of the Legal Test.

3.6 The broad and geographically dispersed definition of the Locality used in the
application is not sufficiently coherent nor satisfactory to establish that the Site
should be registered as a town or village green in respect of the Locality.
Therefore, the Application should fail on the locality limb of the Legal Test.

! R (Laing Homes) v Buckinghamshire CC [2003] PLR 60 paras 129 to 155.
2 R (Cheltenham Builders Ltd) v South Gloucestershire District Councll [2003] EWHC 2803 (Admin)
' “Census 2011 - |Local Statistics”, Bath and North East Somerset Council, available at

ov.uk/sites/de files 5 pd

A ward pIo




4. INDULGING “AS OF RIGHT”

4.1 Section 15(3)(a) of the Act states that the inhabitants of a locality to which the
town or village green application relates must have indulged in lawful sports and
pastimes “as of right”.

42 The House of Lords has ruled that whether or not a right exists, “depends on
evidence of acquiescence by the landowner giving rise to an inference of a prior
grant or dedication™*. The evidence submitted in the Objector’s Bundle clearly
demonstrates that the previous owners of the Site, Susan Hook and Gerald Hook,
did not acquiesce to members of the public using the Site. Evidence of this non-

acquiescence includes:
421 the presence of signage on the Site®;
4.2.2 previous use of the Site as a fenced horse paddockS$; and

42.3 maintenance of the Site, by way of repairing and maintaining fences,

stock fencing,” and clearing the Site®.

4.3 Additionally, such use must be made without force. There is clear evidence that

access to the Site was made with force:
43,1 witnesses have noted that fences were broke down to access the Site®;
432  previous access to the Site included damaging fencing'?; and

433 anti-social behaviour has taken place on the Site, including vandalism!'!
that has been reported to the police/fire brigade when discovered.

4 R v Oxfordshire County Council, ex parte Sunningwell Parish Council [2000] 1 A.C. 335

3 Witness Siatemeni Maithew Davies / 150; Witness Statement Paul Ealey / 158; Witness Statement Michael Osborne / 217; Witness
Statement Kaye Brown / 229; Witness Statement Joomne Grimes / 263; Witness Statement Gerald Hook / 270; Witness Statement
Susan Hook / 280

¢ Witness Statement Matthew Davies / 150; Witness Statement Paul Ealey / 159; Wimess Statement Darren Hook / 213; Witness
Statement Michael Osborne / 217; Witness Statement Kaye Brown / 229; Witness Statement Joanne Grimes / 263; Witness Statement
Gerald Hook / 269; Witness Statement Susan Hook / 280; Witness Statemens Paul Robinson / 297

7 Witness Statemeni Paul Ealey / 159; Witness Starement Darven Hook / 213; Witness Statement Gerald Hook/ 270; Witness Statement
Susan Hook / 280

¥ Witness Statement Paunl Ealey / 160; Wiiness Statement Darren Hook /213, Witness Statement Gerald Book / 269; Witness Statement
Susan Hook / 279; Witness Statement Alan Leakey /287

S Witness Statement Matthew Davies / 150; Witness Statement Paul Ealey / 160; Witness Statement Darren Hook / 213; Witness

Statement Kaye Brown / 229
N Witness Statement Matthew Davies / 150; Witness Statement Paul Ealey / 160; Witness Statement Darren Hook / 213; Witness

Statement Kaye Brown / 229
1! Witness Statement Paul Ealey / 160; Witness Statement Darven Hook / 213; Witness Statement Michael Osborne / 218
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5.1

52

53

54

There is no evidence of the open use of the site “as of right’ in relation to the

owners/occupiers of the land.

TWENTY YEAR PERIOD

Section 15(3)(a) of the Act states that in order to register the Site as a town or
village green, a significant number of the inhabitants of a locality or
neighbourhood within a locality must have indulged as of right in ilawful sports
and pastimes on the Site “for a period of at least twenty years”.

Fencing was put up around the Site by the Objector on 2 November 2018,
Therefore, the twenty year period required to be fulfilled in respect of the
Application is the period from 2 November 1998 to 2 November 2018.

It has previously been ruled by the courts that any user “must be shown to have
been of such a character, degree and frequency as to indicate an assertion by the

claimant of a continuous right” and such as to convey the manifestation of a

public right!%.

In respect of the Applicant’s claim that the twenty year period of the Legal Test
is satisfied, there is sufficient evidence to suggest that this is not the case, which

is summarised for reference below:

54.1 Prior to November 2003, it was not possible to access the Site in the

ways in which the Applicant’s evidence asserts:

(a) access to the Site from the north was not possible until after
the footbridge was constructed in March 2002, and the public
footpath diverted in November 20033

®) the hedgerows surrounding the Site were maintained by the

previous owners until approximately ten years ago'*; and

12 White v Taylor (No. 2) (1969) 1 Ch 160 per Buckley J at 192 and more recenily in R (on the application of Lewis) v Redcar and
Cleveland Borough Council and another {2010] 2 Al ER 613. (see for example Lord Walker SCJ at para 35 and Lord Hope at para

67)

3 Additional Evidence Document 6 / 403; Additional Fvidence Document 7/ 410
4 Witness Statement Darren Hook / 214; Witness Statement Gerald Hook / 270; Witness Statement Susan Hook / 279



5.5

6.1

(c) the eastern boundary of the Site was (and still is) protected by
a fence separating the Site from Weston All Saints Primary

School; and

(d) the southwestern boundary of the Site is accessible by a five-
bar gate, which is typically locked and has previously had
signs on it, indicating the Site is private and warning

trespassers to keep out!s,

542 A number of witness statements in the Objector’s Bundle assert that
from 2002 until 2004 it would not have been possible to access the Site
from the land known as “The Orchard”, as The Orchard was a

construction site, secured by fencing'®.

5.4.3  The aerial photography corroborates the Objector witness statements as

to the state and use of the land over the relevant period.

544  The planning application site information in relation to ‘the Orchard’

housing development corraborates the Objector witness statements.

The evidence outlined in paragraph 5.4 of this Objection Statement is consistent
with the Objector’s assertion that access to the Site by members of the public has
only occurred in the last fifteen years, after construction of the housing estate
which now resides on The Orchard. Therefore, the Application should fail on the
twenty year period limb of the Legal Test.

MOTIVE FOR THE APPLICATION

There is also a wider point to be made around the Application. Evidence of the
Applicant’s initial motivation for lodging the Application, shown by social
media posts in Additional Evidence Document 2 / 342, illustrate that the
Application is part of a wider attempt to stifle any meaningful development of
the Site, rather than as part of a legitimate claim that the Site is a town or village

green. The merits, or otherwise, of any future application for development or

1S Witness Statement Matthew Davies / 150; Witness Statement Darren Hook / 213; Witness Statement Joanne Grimes /263; Witness
Statement Gerald Hook / 269; Witness Statement Susan Hook /278
18 Witness Statement Tom O'Connor / 303



change of use of the site would of course be properly addressed in any such

application and are irrelevant to the issues in this Application.

6.2 There is a raft of evidence to support the assertion that the motivation behind
this application is not properly based upon the use of the land as a town or village

green:

6.2.1 The Application claims that there is evidence that the Site has been
subject to “a period of continuous recreational use by local residents
extending back at least 60 years™'”. If this is the case, there is a question
which arises over why the Applicant (under its previous name as the
Broadmoor Lane Resident’s Association) did not include the Site in a
town and village green application which it submitted on The Orchard
in 1999 (the “Orchard Application™). The circumstances surrounding
the failure to include the Site in the Orchard Application are discussed
in the witness Statement of Colin Barrett, who was Chairman of
Broadmoor Lane Resident’s Association at that time. Mr. Barrett notes
that it was not included, because it was not used at the time, due to the

inaccessibility of the Site by members of the public'®,

6.2.2  Shortly after the Site was fenced off to the public on 2 November 2018,
a number of social media posts were uploaded to Facebook. Excerpts
of these social media posts are set out in the Objector’s Bundle at
Additional Evidence Document 2 / 342, As is evident from these social
media posts, the Applicant’s clear motive in actions which are being

taken in relation to the Site are to stifle any potential development,

6.2.3 The Applicant has utilised other methods to stifle any potential
development of the Site. These obstructive tactics have included the
Applicant’s involvement in the confirmation of a blanket tree
preservation order over the Site, the details of which are set out at
Additional Evidence Document 12 / 469.

17 Additional Evidence Document 12 / 469
' Witness Statement Colin Barrvett /223

10



6.3 The evidence summarised in paragraph 6.2 of this Objection Statement shows
that the Application has been made as part of a wider effort to stifle any potential
development on the Site, rather than legitimately claim the Site as a town or
village green on behalf of a locality. While the subjective opinion of the
Applicant as to the status of the land is not relevant to the issue whether there
was ‘use as of right,’!® the reasons underlying the claim that the Site is a town
or village green is relevant to the weight that should be given to their evidence.

7. CONCLUSION

This Objection Statement and the Objector’s Bundle illustrate that the
Application should fail on the following grounds:

7.1.1  the Applicant has failed to sufficient define the Locality as a locality for
the purposes of the Legal Test; .

7.1.2  the Applicant has failed to demonstrate use of the land ‘as of right,” and

7.1.3  the Applicant has failed to show that inhabitants have indulged as of
right in lawful sports and pastimes for a period of at least 20 years.

STATEMENT OF TRUTH

1 believe that the facts stated in this Objection Statement are true.

18 R v Oxfordshire County Cowncil, ex parie Ssomingwell Parish Council [2000] 1 A.C. 335
11



APPENDIX

CASES REFERENCED IN THE OBJECTION STATEMENT
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12/07/2020 House of Lords - Regina v. Oxfordshire County Council and Others Ex Perte Sunningwell Parish Council
ON 24 JUNE 1999

LORD BROWNE-WILKINSON

My Lords,

I have had the benefit of reading In draft the speech to be dellvered by my noble and learmed friend, Lord Hoffmann. I agree with It and
for the reasons which he glves would allow the appeal and direct the Oxfordshire County Councll to ragister the glebe as a village green.

LORD STEYN

My Lords,

I have had the advantage of reading In draft the speech of my noble and leamned frlend, Lord Hoffmann. Fer the reasons glven by him I
would also make the order he proposes.

LORD HOFFMANN

My Lords,

The glebe at Sunningwell in Oxfordshire Is an apen space of about 10 acres near the anclent village church. It used formed part of the
endowment of the Rectory. The rector let It for grazing and recelved the rent. On a reorganisatlon of church properties In 1978 It was
transferred to the Oxfard Dlocesan Board of Finance {"the Board"). The land slopes upwards towards ta the south and Is crossed by a largely
unfanced publlc footpath running south from the village towards Ablngdon, Local people use the glebe for such eutdoor pursults as walking
thelr dogs, playing family and chlldrens' games, flylng kites, plcking blackberrles, fishing In the stream and tobogganing down the slope

when snow falls,

In 1994 the Board abtalned planning permission to bulld two houses on the northamn boundary of the glebe. The villagers were very much
opposed. They wanted It preserved as an open space. The parish councll applled to the County Councll to register the glebe as a town or
village green under the Commons Registration Act 1965. It Is unclear what rights, If any, reglstration would confer upon the villagers. The
Act Is sllent on the point. But registration would prevent the proposed development because by section 29 of the Commons Act 1876
encroachment on or Inclosure of a town or village green Is deemed to be a public nulsance.

Saction 22(1) of the Act of 1965 contalns a three-part definldon of a town or viliage green. They are usually called classes a, band c. I
shall use the same terminclogy.

"[a] land which has been allotted by or under any Act for the exercise or
recreation of the inhabitants of any locality or [b] on which the inhabitants
of any locality have a customary right to indulge in lawful sports and
pastimes or [c] on which the inhabitants of any locality have indulged in
such sports and pastimes as of right for not less than 20 years."

Class a Includes land which was allotted for exercise and recreation by Act of Parliament or the Inclosure Commissloners when making an
order for the Inclosure of a common under the Inclosure Act 1845. Before 1845, when commons were Inclosed under private Acts of
Parllament, It was common far the Act Itself to set aslde some land for this purpose. There is no suggestion that the glebe was so allotted
and the parish councll do not rely upon class a. Class b refers ta land which by Immemorial custom the local Inhabltants are entitled to use
for sports and pastimes. This Is the traditlonal village green with its memorles of maypole dancing, cricket and warm beer. Immemorial
custom means In theory a custom which predates the accesslan of Richard I In 1189, Although, as I shall In due course explaln, the law may
presume a custom of such antiquity on evidence which a histarlan might regard as somewhat slender, the parish councll do not rely upon
class b. They take their stand on class ¢, which was first Introduced by the Act of 1965 Itself. It Is no longer necessary to resort to fictlons or
presumptions about what was happening In 1189, It Is sufficlent that the Inhabltants of the locality have In fact used the land as of right for

lawful sports and pastimes for more than 20 years.

The maln purpose of the Act of 1965 was to preserve and Improve common land and town and village greens. It gave effect to the Report
of the Royal Commisslon on Common Land 1855-1958 (1958) (Cmnd. 462) which emphasised the public Importance of such open spares.
Some commons and greens were In danger of being encroached upon by developers because of legal and factual uncertaintles about thelr
status. Others were well established as commons or greens but there was uncertainty about who owned the soll, This made It difficult for the
local people to make Improvements (for example, by bullding a cricket pavilton). There was no one from whom they could obtaln the

necessary consent.

The Act of 1965 dealt with these prablems by creating local registers of common land and town and village greens which recorded the
rights, if any, of the commaners and the names of the owners of the land. If no one claimed ownership of a town or village green, It could be
vested In the local authorlty. Regulations made under the Act prescribed ime limits for registrations and objectlons and the determination of
disputes by Commons Cammissioners. In princlple, the policy of the Act was to have a once-and-for-all natlonwlde Inquiry Into commons,
common rights and tawn and village greens, When the process had been completed, the reglster was conclusive. By sectlon 2(2), no land
capable of belng reglstared under the Act was to be deemed to be common land or a town or village green unless so reglstered.

In the case of greens In classes a or b, this meant that unless they were registered within the prescribed time-limit, they could not be
reglstered as such thereafter. (There Is a question about whether non-registration of a class a green also extngulshed the prior statutory
rights of exarcise and recreation, but that need not detaln us now.) But a class ¢ green could come Into existence upon the explry of any
period of 20 years' user. This might be after the orlginal reglstration perlod had explred. Section 13 therefore provided for the amendment of
the register In varlous situations Including where "(&) any land becomes common land or a town or village green.” The Sunningwell Parish
Councll applled to the Oxfordshire County Councll, as reglistration authority, for an amendment to add the glebe to the register on the ground
that It had become a village green by 20 years' user ending on 1 January 1994,

The Board objected to the application. The regulatlons made under sectlon 13 prescribe no procedure for resolving disputes over
applications for amendment. The jurisdiction of the Commons Commissloners was limited to disputes arlsing out of the original applicatlons,
all of which have now been determined. The County Councll was left free to declde upan Its own pracedure for dealing with an application to
amend. It decided to hold a non-statutory public Inquiry and appointed Mr. Vivian Chapman, a barrister with great experlence of this branch
of the law, to act as Inspector. Mr. Chapman sat for twe days In the Village Hall, recelved written and oral evidence and heard iegal
submisslons. He submitted a report to the County Councll In which he made varous findings of fact which the County Counell accepted. I
shall refer to these later. But he recommended that the application be refused on the ground that the user of the land by the vlllagers had
not been shown to be "as of right." In coming to this conclusion, he followed the decision of the Court of Appeal In Reg. v. Suffoik County
Councll, Ex parte Steed {1996) 75 P. & C.R. 102 which held that "as of right" meant that the right must be exercised In the bellef that it Is a
right enjoyed by the inhabltants of the village to the exclusion of all other peaple. In the present case, the witnesses all said that they
thought they had the right to use the glebe. But they did not say that they thought that the right was confined to inhabitants of the village.
Some thought It was a general public right and others had no vlews on the matter. This was held to be fatal to the application.

The parish council applled for Judiclal review of the County Councll's decislon. Buxton J, refused leave and the application was renewed
before the Court of Appeal {Lord Woolf M,R., Waller and Robert Walker L.J1.). They declded that they were bound by Reg. v. Suffolk County
Councell, Ex parbe Steed to dismiss the application. But they also expressed the view that your Lordshlps might think that that case was

13
hitps://publications.parilament.uk/paild198888/djudgmtfd990624/sun.htm
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wrongly declded, The Court of Appeal therefore granted leave to move for judiclal review, dismissed the substantive application and gave
leave to appeal to your Lordships' House.

The princlpal Issue befare your Lordships thus turns on the meaning of the words "as of right" In the definition of a green In sectlon 22(1).
The language Is plainly derived from judicial pronouncements and earller leglslation on the acquisition of rights by prescription. To put the
words In thelr context, It Is tharefore necessary to say something about the historical background.

Any legal system must have rules of prescription which prevent the disturbance of long-established de facto enjoyment. But the princlples
upon which they achleve this result may be very different. In systems based on Roman law, prescription Is regarded as ane of the methods
by which ownershlp can be acquirad. The ancient Twelve Tables called It usucaplo, meaning literally a taking by use. A lagleal consequence
was that, In laylng down the candltions for a valid usucaplo, the law concemed Itself with the nature of the property and the method by
which the acquirer had obtalned possesslon. Thus usucaplo of a res sacra or ras furtlva was not allowed and the acquirer had to have taken
possession [n good falth. The law was nat concerned with the acts or state of mind of the previous owner, who was assumed to have played
no part In the transactlon. The perlods of prescription were originally one year for moveables and two years for Inmoveables, but even when
the periods were substantially lengthened by Justinfan and some of the conditions changed, It remalned In principle a method of acquiring

ownership. This remalns the position In clvillan systems today.

English law, on the other hand, has never had a consistent theory of prescription. It did not treat long enjoyment as belng a methad aof
acquiring title. Instead, It approached the question from the other end by treating the lapse of time as either barring the remedy of the
former owner or glving rise to a presumption that he had done some act which conferred a lawful title upon the persan 1n de facto
possesslon ar enjoyment. Thus the medleval real actions for the recovery of selsin were subject to limitation by reference to various past
events. In the time of Bracton the writ of right was limited from the accesslon of Henry I (1100). The Statute of Merton {1235) brought this
date up to the accesslon of Henry II (1154) and the Statute of Westminster 1275 extended It to the accesslon of Richard I In 1189,

The judges used this date by analogy te fix the period of prescription for Immemarial custom and the enjoyment of Incorpareal
hereditaments such as rights of way and other easements. In such cases, howaver, the perlod was belng used for a different purpose. It was
not to bar the remedy but to presume that enjoyment was pursuant to a Hght having a lawful orfgin. In the case of easements, this meant a
presumption that there had been a grant before 1189 by the freehold owner.

As time went on, however, proof af lawful origin in this way became for practical purposes impossible. The evidence was not avallable. The
judges filled the gap with another presumption. They Instructed juries that If there was evidence of enjoyment for the perlod of living
memory, they could presume that the right had existed since 1189. After the Umnitation Act 1623, which fTxed a 20 year perlod of limitation
for the possessory actions such as ejectmeant, the judges treated 20 years' enjoyment as by analogy glving rise te the presumptlon of
enjoyment since 1189, But these presumptions arising from enjoyment for the perled of llving memory or for 20 years, though strong, were
not conclusive. They could be rebutted by evidence that the right could not have existed in 1189; for example, because It was appurtenant
to a bullding which had been erected since that date. In the case of easements, the resourcefulness of the judges overcame thls ohstacle by
another presumption, this time of a lost modern grant, As Cockburn C.]. sald In the course of an acerblc account of the history of the Engfish

iaw of prescription In Bryant v. Foot (1867) L.R. 2 Q.B. 161, 181:

"Juries were first told that from user, during living memory, or even
during 20 years, they might presume a lost grant or deed; next they were
recommended to make such presumption; and lastly, as the final
consummation of judicial legislation, it was held that a jury should be toid,
not only that they might, but also that they were bound to presume the
existence of such a lost grant, although neither judge nor jury, nor any
one else, had the shadow of a belief that any such instrument had ever

really existed."

The result of these developments was that, leaving aside the cases In which It was pessible to show that (a) the right could not have
existed In 1189 and (b) the dectrine of lost madem grant could not be Invoked, the perlod of 20 years' user was In practice sufficlent to
establish a prescriptive or customary right. It was not an answer simply to rely upon the Imprebabllity of Immemorial user or lost madem
grant. As Cockburn C.J. observed, the jury were Instructed that If there was no evidence absolutely Inconsistent with there having been
Immemotial user or a lost modarn grant, they nat merely could but shovld find the prescriptive right established. The emphasls was
therefore shifted from the brute fact of the right or custom having exlsted In 1189 or there having been a lost grant (both of which were
acknowledged to be fictlons) ta the quallty of the 20 year user which would justify recognition of a prescriptive right or customary right. It
became established that such user had to be, In the Latin phrase, nec vi, nec elam, nec precario: not by force, nor stealth, nor the licence of
the owner. {For this requirement In the case of custom, see Milis v. Coichester Corporation (1867) L.R. 2 C.P. 476, 486). The unlfying
element In these three vitlating clrcumstances was that each constituted a reason why It would not have been reasonable to expect the
owner to resist the exerclse of the right--In the first case, because rights should not be acquired by the use of force, In the second, because
the owner would not have known of the user and In the third, because he had consented to the user; but for a limlted perlod. So In Daiton v.
Angus (1881) 6 App.Cas. 740, 773, Fry 1. (advising the House of Lords) was able to ratlonalise the law of prescription as follows:

"the whole law of prescription and the whole law which governs the
presumption or inference of a grant or covenant rest upen acquiescence.
The Courts and the Judges have had recourse to various expedients for
quieting the possession of persons in the exercise of rights which have not
been resisted by the persons against whom they are exercised, but in all
cases it appears to me that acquiescence and nothing else is the principle
upon which these expedients rest."

In the case of easements, the legislature Intervened to save the consclences of judges and juries by the Prescription Act 1832, of which
the short title was "An Act for shortening the Time of Prescription In certain cases.” Section 2 provided:

"No claim which may be lawfully made at the common law, by custom,
prescription, or grant, to any way or other easement . . . when such way
or other matter . . . shall have been actually enjoyed by any person
claiming right thereto without interruption for the full period of 20 years,
shall be defeated or destroyed by showing only that such way or other

https://publications.parilament.uk/pafd1988891djudgmt/jdo80824/sun.htm 14
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matter was first enjoyed at any time prior to such period of 20 years, but
nevertheless such claim may be defeated in any other way by which the
same is now liable to be defeated. . ."

Thus In a claim under the Act, what mattered was the quality of enjoyment during the 20 year perfed. It had to be by a person "claiming
right therete" or, In the language of section 5 of the same Act, which dealt with the forms of pleadings, “as of right". In Bright v. Walker
{1834) 1 Cr. M, & R. 211, 218, two years after the passing of the Act, Parke B. explained what these words meant. He sald that the right
must have been enjoyed "openly and In tha manner that a person rightfully entitled would have used it . . . " and not by stealth or by

licence. In Gardner v. Hodgson's Kingston Brewery Co. Lid. [1903] A.C. 229, 239, Lord Lindley sald that the words "as of right" were
Intended “to have the same meaning as the older expression nec vl nac clam nec precaro.” (See also per Cotton L., In Earf De la Warr v,

Miles (1881) 17 Ch.D. 535, 596.)

My Lords, I pass now from the law concemning the acquisition of private rights of way and other easements to the law of public rights of
way. Just as the theory was that a Jawful origin of private rights of way could be found only In a grant by the freshold owner, so the theory
was that a lawful arigin of public rights of way could be found only In a dedication to public use. As In the casa of private rights, such
dedicatlon would be presumed from user since time Immemorial, that Is, from 1189. But the common law did not supplement this rule by
fictitlous grants or user which the fury were Instructed to presume. In Mann v. Brodie (1881) 10 App.Cas. 378, 385-386, Lord Blackburn

said:

"In England the common law period of prescription was time immemorial,
and any claim by prescription was defeated by proof that the right claimed
had originated within the time of legal memory, that is, since A.D. 1189,
This was, no doubt, an unreasonably long period. And sometimes, by legal
fictions of presumed grants, and in part, by legislation, the period
required for prescription as to private rights has, in many cases, been
practically cut down to a much shorter definite period . . . But this has
never been done in the case of a public right of way."

He contrasted the English law on the subject with that of Scotland, which as Lord Watson explained, at pp. 390-391 followed the Roman
model:

"According to the law of Scotland, the constitution of such a right does
not depend upon any legal fiction, but upon the fact of user by the public,
as matter of right, continuously and without interruption, for the full
period of the long prescription. Lord Stair states prescription to be a rule
of 'pasitive law, founded upon utility rather than equity,' and he adds,
that, in Scotland, the common rule is by the course of forty years, 'but
there must be continued possession free from interruption.' According to
Erskine, 'positive prescription is generally defined by our lawyers as the
Romans did usucapion, the acquisition of property by the continued
possession of the acquirer for such a time as is described by the law to be

sufficient for that purpose.'

In England, however, user for any length of time since 1189 was merely evidence from which a ded!cation could be Inferred, The quality of
the user from which dedicatlon could be Inferred was stated In the same terms as that required for privete rights of way, that Is to say, nec vl
nec clam nec precario. But dedication did not have ta be Inferred; there was no presumptlon of law. In Mann v, Brodle Lord Blackbum put

the ratlonale as follows, at p. 386:

"where there has been evidence of a user by the public so long and in
such a manner that the owner of the fee, whoever he was, must have
been aware that the public were acting under the belief that the way had
been dedicated, and has taken no steps to disabuse them of that belief, it
is not conclusive evidence, but evidence on which those who have to find
the fact may find that there was a dedication by the owner whoever he

was."

My Lords, I pause to observe that Lord Blackbum daes nat say that there must have been evidence that individual members of the public
using the way belleved there had been a dedication. He Is cancerning himself, as the English theory required, with how the matter would
have appeared to the owner of the land. The user by the public must have been, as Parle B. sald In relation to private rights of way In 8right
v, Walker (1834) 1 Cr. M. & R. 211, 219, “openly and In the manner that a person rightfully entitled would have used It. . ." The presumptlon
arlses, as Fry ). sald of prescription generally In Dalton v. Angus (1881) 6 App.Cas. 740, 773, from acqulescence.

The difficulty in the case of public rights of way was that, despite evidence of user as of right, the jury wera free to Infer that this was not
because there had been a dedication but because the landowner had merely tolerated such use: see Folkestone Corporation v. Brockman
[1914] A.C. 338, On this point the law on public ights of way differed not only from Scottish law but also from that applicable to private
easements. This made the outcome of cases on public rights of way very unpredictable 2and was one of the reasans for the passing of the

Rights of Way Act 1932, of which section 1(1) provided:

1
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"Where a way, not being of such a character that user thereof by the
public could not give rise at common law to any presumption of
dedication, upon or over any land has been actually enjoyed by the public
as of right and without interruption for a full period of 20 years, such way
shall be deemed to have been dedicated as a highway unless there is
sufficient evidence that there was no intention during that period to

dedicate such way. . ."

The words "actually enjoyed by the public as of right and without Interruption for a full period of 20 years" are dearly an echo of the
words "actually enjoyed by any person claiming Hght thereto without Interruption for the full perlod of 20 years”™ In section 2 of the
Prescription Act 1832, Intraducing the BIll Into the House of Lords, Lord Buckmaster sald that the purpose was to assimilate the law on public
rights of way to that of private rights of way. (84 H.L. Debates (1931-32), col, 637), it therefore seems safe to assume that "as of right" In
the Act of 1932 was Intended to have the same meaning as these words In section 5 of the Act of 1832 and the words “"claiming right

thereto" In sectlen 2 of that Act.

My Lords, this was the background to the definltlon of a "town or viilage green™ In section 22(1) of the Act of 1965. At that time, there
had been no leglslation for customary rights equivalent to the Act of 1832 for easements or the Act of 1932 for publie rghts of way. Proof of
a custom to use a green for lawful sports and pastimes stlll required an Inference of fact that such a custorn had existed in 1189, Judges and
juries were generous In making the required Inference on the basls of evidence of long usern If there was upwards of 20 years' user; It would
be presumed In the absence of evidence to show that It commenced after 1189, But the clalm could still be defeated by showing that the
custom could not have existed In 1188, Thus In Bryant v. Foot (1867) L.R. 2 Q.B. 161, a clalm to a custom by which the rector of a parish
was entitled to charga 13 shilfings far performing a marrlage service, although proved to have been In existence since 1808, was rejected on
the ground that having ragard to Inflation It could not possibly have existed In the relgn of Richard I, It seems to me clear that class ¢ In the
definldon of a village grean must have been based upon the earler Acts and Intended to exclude this kind of defence. The only difference
was that It allowed for no rebuttal or exceptions. If the Inhabltants of the locallty had Indulged In [awful sports and pastimes as of Hght for
not less than 20 years, the land was a town or village green. But there is no reason to belleve that "as of right" was Intended to mean
anything different from what thase words meant In the Acts of 1832 and 1932,

In Steed’s case PHI L.J. also sald (75 P. 8 C.R. 102, 111-112} that "as of right" In the Act of 1965 had the same meaning as In the Act of
1932, In holding that It required "an honest bellef In a legal right to use . . , as an Inhabltant , . . and not merely a member of the publlc” he
followed dicta In three cases on the Rights of Way Act 1932 and Its successor legislation, sectlon 31(1) of the Highways Act 1980, which I

must now examine.

The first was Hue v. Whiteley [1929] 1 Ch. 440, a decision of Tomlin J. before the Act of 1932, The dispute was over the existence of a
public footpath on Box Hill and the judge found, at p. 444, that for 60 years people had "used the track to get to the highway and to the
public bridle road as of right, on the footing that they were using a8 public way." Counsel for the landowner, [n rellance on Attorney-General v.
Antrobus [1905] 2 Ch. 188 (which concerned the tracks around Stonehenge), argued that the user should ba disregarded because people
used the path merely for recreation In walking on Box HIll. The judge sald, at p. 445, that this made no difference:

"A man passes from one point to another believing himself to be using a
public road, and the state of his mind as to his motive in passing is
irrelevant. If there is evidence, as there is here, of continuous user by
persons as of right (i.e., believing themselves to be exercising a public
right to pass from one highway to another), there is no question such as
that which arose in Attorney-General v. Antrobus."

The declsion In the case was that the reasons why peaple used the road were Irrelevant. It was sufficlent that they used It as of right. I
rather doubt whether, in explaining thls term parenthetlcally as Involving a bellef that they were exerclsing a public right, Tomlin J, meant to
say more than Lord Blackbum had sald In Mann v, Brodie (1881) 10 App.Cas. 378, 386, namely that they must have used It In a way which
would suggest to a reasonable landowner that they belleved they were exerclsing a public right. To require an inquiry Into the subjective
state of mind of the users of the road would be contrary to the whole English theory of prescription, which, as I hope I have demonstrated,
depends upon evidence of acqulescence by the landowner glving Hse to an Inference or prasumptton of a prior grant or dedication, For this
purpose, the actual state of mind of the road user Is plainly Irrelevant.

Tomlln J.'s parenthesls was pickad up by the Court of Appeal In Jones v. Bates [1938] 2 All E.R. 237. The defendant asserting a right of
footpath adduced overwhelming evidence of user for many years, Including evidence of the plaintlff landowner's predecessors In title that
they had never stopped people from using the path because they thought It was a public right of way. The judge In the Hastings County
Court nevertheless rejected this evidence as Insufficlent to satisfy sectlon 1{1) of the Act of 1932, The Court of Appeal by a majority held
that he must have misdirected himself on the law (there was no right of appeal an fact from a County Court) and ordered a new trial. But
the case contalns some observations on the law, Including a valuabla expaosition by Scott L.J. of the background to the Act of 1932. The two
majority judgments of Slesser and Scott L.J1, both clte Tomlin J.'s parenthesls with approval. But the question of whether It Is necessary to
prove the subjective state of mind of users of the road In additlon to the outward appearance of user did not arlse and was not discussed.

Slesser L.J,, at p. 241, after citing Tomlln 1.'s parenthesls, went on to say that “as of right” In the Act of 1932 had the meaning which
Cotton L., had glven to those words In the Act of 1832 In Earl De la Warr v. Miles (1881) 17 Ch.D, 535, 596! "not sacretly, not as acts of
violence, nct under permisslan from time to time glven by the person on whose soil the acts were done," This makes one doubt whether he

was concerned with the subjectve minds of the users.

Scott L.1,, at p. 245 also quoted Tomlin J. with approval but went on to say:

"It is doubtless correct to say that negatively [the words 'as of right']
import the absence of any of the three characteristics of compulsion,
secrecy or licence--'nec vi, nec clam, nec precario,' phraseology borrowed
from the law of easements--but the statute does not put on the party
asserting the public right the onus of proving those negatives. . ."

Scott L.J, was concarned that the County Court judge had placed too high a burden upon the person asserting the public right. If he

proved that the right had been used so0 as to demaonstrate bellef In the existence of a public right of way, that was enough. The headnote to
Jones v. Bates [1938] 2 All E.R. 237 summarises the holding on this point In entirely orthodox terms:

1
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"The words in the Rights of Way Act 1932, section 1(1), 'actually enjoyed
by the public as of right and without interruption,' mean that the way has
been used without compulsion, secrecy or licence, nec vi, nec clam, nec

precario."

Finally In Steed's case PIll L.J. referred to hls own discusslon of the subject at first Instance In O'Keefe v. Secretary of State for the
Environment [1996] 1.P.L. 42. On the basls of passages from Jones v. Bates [1938] 2 All E.R. 237 he had there expressed the view that "as
of right" meant user "which was nat only nec vl, nec clam, nec precario but was In the honest bellef In a legal right to use.” But he rejected
the further subrnlsslon that the users should know the procedures by which the right had come Into exlstence.

My Lords, In my oplnlon the casual and, In Its context, perfectly understandable aslde of Tomlin J. In Hue v. Whiteley [1929] 1 Ch. 440
has led the courts Inta Imposing upon the time-henoured expresslon "as of right" a new and additlonal requirement of subjective bellef for
which there Is na previous autharity and which I consider to be contrary to the princlples of English prescription. There Is In my view an
unbroken Iine of descent from the common law concept of nec vl, nec clam, nec precario to the term "as of right" In the Acts of 1832, 1932
and 1965. It Is perhaps worth observing that when the Act of 1832 was passed, the parties to an actlon were not even competent witnesses
and [ think that Baron Parke would have been startled by the proposition that a plalntff assarting a private right of way on the basls of his
user had to prove his subjective state of mind. In the case of public rights, evidence of reputation of the existence of the right was always
admissible and forrned the subject of a speclal exceptlon to the hearsay rule. But that Is not at all the same thing as evidence of the
Individual states of mind of people who used the way. In the normal case, of course, outward appearance and Inward bellef will coincide. A
persan who belleves ha has the right to use a footpath will use It In the way In which a person having such a right would use it. But user
which Is apparently as of right cannot be discounted merely because, as will often be the case, many of the users over a long perlod were
subjectively Indlfferent as to whether a right existed, or even had private knowledge that It did not. Where Parllament has provided for the
creatlon of rights by 20 years' user, It Is almost Inevitable that user In the earfier years wlll have been without any very confident belief in the
existence of a legal right. But that does not mean that It must be Ignored. Still less can It be Ignored In a case llke Steed when the users
believe In the existance of a right but do not know Its precise metes and bounds. In coming to this cancluslon, I hava been greatly assisted
by Mr. J. G. Riddall's artlcle "A False Trall" In [1997] 61 The Conveyancer and Property Lawyer 159,

I therefore consider that Stead's case was wrongly declded and that the County Council should not have refused to register the glebe as a
village green merely because the witnesses did not depose ta thelr bellef that the right to games and pastimes attached to them as
Inhabitants of the village. That was the only ground upon which Mr. Chapman advised the Councll ta rejact the application, But Miss Cameren
Q.C., who appeared for the Board, submitted that It should have been rejected for other.reasons as well. Although thase grounds did not
farm the basis of any cross-appeal, your Lordsh!ps considered that rather than put the partles to the expense of further consideratlon by the
County Councll followed by further appeals, It would be convenlent to conslder thelr merits now.

The first point concerned the nature of the activitles on the glebe. They showed that it had been used for solltary or family pastimes
{walking, toboganning, family games) but not for anything which could properly be called a sport. Miss Cameron sald that this was
Insufficlent for two reasons. First, because the definitlon spoke of "sports and pastimes® and therefore, as a matter of languzge, pastimes
were not enough. There had to be at least one sport. Secondly, because the "sports and pastimes” In class ¢ had to ba the same sports and
pastimes as those In respect of which there could hava been customary rights under class b and this meant that there had to be some
communal element about them, such as playing cricket, shooting at butts or dancing round the maypale. I da not accept elther of these
arguments. As a matter of language, I think that "sports and pastimes” Is not two classes of activities but a single composite class which
uses two words In order to aveld arguments over whether an activity Is a sport or a pastime. The law constantly uses palrs of words In this
way. As long as the activity can properly be called a sport or a pastime, It falls within the composite class. As for the historlcal argumant, I
think that one must distinguish between the concept of a sport or pastime and the particular kind of sports or pastimes which paople have
played or enjoyed at different times In history. Thus in Fitch v. Rawiing {1795) 2 H.BI, 393, Buller J. recognised a custom to play cricket on 2
village green as having exlIsted since the time of Richard I, although the game Itself was unknown at the time and would have been unlawful
far some centurles thereafter: see Mercer v. Denne [1904] 2 Ch, 538-539, 553. In Abercromby v. Town Commissioners of Fermoy [1900] 1
L.R. 302 the Irish Court of Appeal upheld a custom for the inhabitants of Fermoy to use a strip of land aleng the river for their evening
passegglata. Holmes L.]. sald, at p. 314 that popular amusement took many shapas: "legal principle does not require that rights of this
nature should be Iimited to certaln anclent pastimes." In any case, he sald, the Irish had too much of a sense of humaur to dance arcund a
maypole. Class ¢ Is concerned with the creation of town and village greens after 1965 and In my opinlon sports and pastimes Includes those
actlvities which would be so regarded In our own day. I agree with Carnwath 1. In Reg. v. Suffolk County Councll, Ex parte Steed (1995) 70
P. & C.R. 487, 503, when he said that dog walking and playing with children were, In madern life, the kind of Informal recreation which may
be the main function of a vilage green. It may be, of course, that the user Is so trivial and sporadic as not to carry the outward appearance
of user as of right. In the present case, howevar, Mr. Chapman found "abundant evidence of use of the glebe for Informal recreation® which

he held to be a pastime for the purposes of the Act.

This brings me cenvenlently to Mlss Cameron's second paolnt, which was that the evidence of user was tao broad, She sald that the
evidence showed that the glebe was also used by people who were not Inhabltants of the village. She relled upon Hammerton v. Honey
{1876) 24 W.R. 603, 604, In which Sir George Jessel M.R. sald:

"if you allege a custom for certain persons to dance on a green, and you
prove in support of that allegation, not only that some people danced, but
that everybody else in the world who chose danced and played cricket,
you have got beyond your custom.”

That was with reference to a claim to a customary right of recreation and arnusemeﬁt, that Is to say, a class b green. Class ¢ requires

marely proof of user by "the Inhabltants of any locallty." It does not say user only by the Inhabitants of the [ocallty, but I am willing to
assume, without declding, that the user should be similar to that which would have established a custom.

In my opinlon, however, the findings of fact are sufficlent to satisfy this test. It Is true that people from outside the village regularly used
the footpath, It formed part of a network of Oxfordshire Circular Walks. But there was little evidence of anyone other than villagers using the
glebe for games or pastimes. Mr. Chapman does record one witnass as saying that he had seen strangers enjoying Informal recreation there.

He summed up the position as follows:

"The evidence of the applicant's witnesses and of the members of the
public who gave evidence was that informal recreation on the glebe as a
whole (as opposed to use of the public footpath) was predominantly,
although not exclusively, by inhabitants of the village. This made sense
because there is nothing about the glebe to attract people from outside
the village. The objector accepted that the village was capable of being a

'locality’. . ."

hitpe://publications.parllament.uk/paid 100899/djudgmtjdoo0824/sun.him

17



12/07/2020 Hause of Lords - Regina v. Oxfordshire County Council and Others Ex Parte Sunningwell Parish Councll
1 think It Is sufficfent that, the land Is used predominantly by inhabltants of the village.

Miss Cameron's third and final point was that the use of the glebe was not as of right because It was attributable to nelghbourly toleration
by successive rectors and the Board. She relled upon the foliowing passage In Mr. Chapman's report:

"It appears to me that recreational use of the glebe is based on three
factors. First, the glebe is crossed by an unfenced footpath so that there is
general public access to the land and nothing to prevent members of the
public straying from the public footpath. Second, the glebe has been
owned not by a private owner but by the rector and then the Board, who
have been tolerant of harmless public use of the land for informal
recreation. Third, the land has been used throughout for rough grazing so
that informal public recreation on the land has not conflicted with its
agricultural use and has been tolerated by the tenant or grazier."

I should say that T do not think that the reference to people "straylng" from the footpath was Intended to mean that recreational user was
confined to people who set out to use the footpath but casually or accidentally strayed elsewhere. That would be quite Inconsistent with the
findings of user which must have Involved a dellberate Intention to go upon other parts of the land. I think Mr. Chapman meant only that the
existence of the footpath made It easy for people to get there, But Miss Cameron's substantial point was based upen the finding of toleration.
That, she sald, was Inconsistent with the user having been as of right. In my view, that propasition Is fallaclous. As one can see from the law
of public rights of way before 1932, toleratlon Is not Inconsistent with user as of right. (See also per Dillon L.1. In Milis v. Stiver [1991] Ch.
271, 281). When proof of a public right of way required a finding of actual dedlcatlon, the jury were entitled to find that such user was
referable to toleration rather than dedicatlon: Folkestona Corporation v. Brockman [1914] A.C. 338, But this did not mean that the user had
not been as of right. It was a finding that there had been no dedication despite the user having been as of right. The purpose of the Act of
1932 was to make It unnecessary to Infer an actual dedicatlon and, In the absance of specific rebutting evidence, to treat user as of right as
sufficient to establish the public right. Alfrad F. Becket? Lid. v. Lyons [1967] 1 Ch. 449, In which the court was Invited to Infer an anclent
grant to the Prince Bishop of Durham, In trust for the inhabltants of the county, ef the right to gather coal on the sea shore, was ancther
case in which the question was whether an actual grant could be Inferred. One of the reasons glven by the Court of Appaal for rejecting the
claim was that the coal gathering which had taken place could be referable to tolerance on the part of the Crown as owner of the sea shore.
But the establishment of a class c village green does not require the Inference of any grant or dedication. As In the case of public rights of
way or private sasements, user as of right Is sufficlent, Mr, Chapman's remarks about toleration are therefare, as he himself recognised, not

Inconsistent with the quality of the user being such as to satisfy the class c definition.

Miss Cameron cautloned your Lordships against baing too ready to allow tolerated trespasses to ripen Into rights. As Bowen L.J. sald In
Blount v. Layard [1891] 2 Ch, é81n,, 691!

"nothing worse can happen in a free country than to force people to be
churlish about their rights for fear that their indulgence may be abused,
and to drive them to prevent the enjoyment of things which, although
they are matters of private property, naturally give pleasure to many
others besides the owners, under the fear that their good nature may be

misunderstood.”

Cn the other hand, this conslderatlon, [f carried too far, would destroy the princlple of prescription. A balance must be struck. In passing
the Act of 1932, Parllament clearly thought that the previous law gave too much welght to the Interests of the landowner and too litte to the
preservation of rights of way which had been for many years In de facto use. As Scott L.1. pointed out In Jones v. Bates [1938] 2 All E.R.
237, 249, there was a strong public Interest In facflitating the preservation of footpaths for access to the countryside. And In defining class ¢
town or village greens by reference to simllar criterla In 1965, Parllament recognised a similar public Interest In the preservation of open
spaces which had for many years been used for recreational purposes. It may be that such user Is attributable to the tolerance of past
rectors of Sunningwell, but, as Evershed 1, sald of the origins of a public right of way In Attornay-General v. Dyer [1947] Ch. 67, 85-86:

"It is no doubt true, particularly in a relatively small community . . . that,
in the early stages at least, the toleration and neighbourliness of the early
tenants contributed substantially to the extent and manner of the use of
the lane. But many public footpaths must be no less indebted in their
origin to similar circumstances, and if there is any truth in the view (as
stated by Chief Justice Cardozo) that property like other social institutions
has a social function to fulfil, it may be no bad thing that the good nature
of earlier generations should have a permanent memorial."

I would allow the appeal and direct the Oxfordshire County Counell te reglster the glebe as a village green.
LORD HOBHOUSE OF WOODBOROUGH

My Lords,

I have had the advantage of reading in draft the speech of my noble and learned friend, Lord Hoffmann. For the reasons given by him I
would alse make the order he proposes.
LORD MILLETT

My Lords,

1 have had the advantage of reading In draft the speech prapared by my noble and leamed frlend Lord Hoffmann. I agree with It, and for
the reasons he gives I too would allow the appeal and make the order he proposes.
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R (Cheltenham Builders Ltd) v South Gloucestershire Council Cheltenham Builders
Ltd v South Gloucestershire Council

Administrative Court

Sullivan J

10 November 2003
Chancery Divislon

Sullivan J

10 November 2003

Commons — Common land — Registration — Town or village green — Meaning of 'locality' — Commons Regis-
tration Act 1965, 5 22(1).

The claimant, a property developer, was the registered proprietor of an area of land (the site) which it ac-
quired from the defendant local authority pursuant to an option granted in November 1986 and exercised in
November 1897. An application was made by local residents to the authority, as registration authority, for
the registration of the site as a village green. Section 22(1) of the Commons Registration Act 1865 con-
tained a three—part definition of town or village green, as amended by s 98 of the Countryside and Rights of
Way Act 2000. The claimant objected to the application. By a decision of 5 September 2002 the authority's
public rights of way and commans registration committee (the committee) decided to amend the register of
towns and village greens maintained by it under the Act by adding the site as a village green.

The claimant applied for judicial review. [t also brought proceedings in the Chancery Divislon under CPR Pt
8 for an order under s 14 of the Act that the register be amended by the removal of the slte, and for a decla-
ration that the site was not a village green. The master ordered that both sets of proceedings should be

tried together.

The claimant challenged the decision on the grounds that the committee could not reasonably have con-
cluded that the site had been used for lawful sports and pastimes throughout the relevant period {user), that
such user as there had been, had not been by a significant number of the inhabitants of any locality because
the area shown edged red on the registration application plan was not a 'locality’ for the purposes of the Act
(locality) and that the authority could not fairly have decided to register the site as a village green without
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having first given the claimant an opportunity to test the evidence (faimess) at a non-statutory public enquiry
or a hearing before the committee.

The application would be allowed.

The committee's decision to register the village green was manifestly flawed Whether the end result was
achieved under s 14 of the Act or by way of judicial review, the court could not allow the decision to stand.

Whatever might be meant by 'locality’ in 8 22(1A) the court was satisfied that it did not mean any area that
just happened to have been delineated, In however arbitrary a fashion, on a plan. Such an approach would
in effect deprive the word 'locality’ of any meaning since anywhere could be delineated on a plan. At the
very least Parliament required the users of the land to be the inhabitants of somewhere that could sensibly
be described as a locality. There had to be a sufficient cohesive entity that was capable of definition.

Merely drawing a line on a plan did not thereby create a locality. Moreover, there was no possible basis
upon which the commitiee could reasonably have concluded that the whole of the slte had probably been
used for lawful sports and pastimes for 20 years in the light of the views implicitly accepted by the committee.
Further, given the findings as to user, the instant case was a case where the application could falrly have
been refused without an oral hearing but it could not fairly have been accepted without such a hearing.

Section 22(1) of the Act Commons Registration Act 1965 contained the definition of town or village green as:
'land (a) which has been allotted by or under any Act for the exercise or recreation of the inhabitants of any
locality or (b) on which the inhabitants of any locality have a customary right to indulge in lawful sports and
pastimes or (¢) on which falls within subsection (1A) of this section. Land falls within this subsection if it is
land on which for not less than twenty years a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, have indulged in lawful sports and pastimes as of right, and either (a) con-
tinue to do so, or {b) have ceased to do so for not more than such period as may be prescribed, or deter-
mined in accordance with prescribed pravisions.

George Laurence QC and Ross Crall (instructed by Burges Salmon) for the claimant.

Philip Petchey (Instructed by Lynne Tucker) for the defendant.

Celia Fox Barrister.
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All England Reporter/2003/July/*R (on the application of Laing Homes Ltd) v Buckinghamshire County
Council and another - [2003] All ER (D) 117 {Jul)

[2003] All ER (D) 117 {(Jui)

*R (on the application of Laing Homes Ltd) v Buckinghamshire County Council and
another

[2003] EWHC 1578 (Admin)

Administrative Court

Sullivan J

8 July 2003

Commons — Common land — Registration — Town or village green — User as of right — Effact of use for annu-
al hay cut — Commons Registration Act 1965, s 22(1).

In August 2000, a voluntary group applied for three fields to be registered as a village green. The defend-
ant, as registration authority, appointed an independent inspector, who held a public inquiry. He concluded
that there had been at least 20 years recreational use, which had been substantial and carried on as of right.
He therefore determined that the authority should accede to the application. The authority's regulatory
committee accepted that recommendation and resolved to register the fields. The claimant brought pro-
ceedings for judicial review of that decision. it contended, inter alia, that: (i) once the use of faotpaths
around the edges of the fields was discounted, there was insufficient evidence of the use of the entirety of
the fields for lawful sport or pastime; (ji) the inapector had erred in concluding that the use of the fields for an
annual hay cut for well over half of the 20-year period was not incompatible with the establishment of village
green rights and; (jii) the "ocal inhabitants' use of the figlds for recreational purposes was not 'as of right'
since they had expressly acknowledged when responding to consultations relating to planning applications
that there were no rights to engage in lawful sports by contending that the land should revert to full agricul
tural use. Section 22(1) of the Commons Registration Act 1965 defined a village green as 'land which has
been allotted by or under any Act for the exercise or recreation of the inhabltants of a lacality or on which the
inhabitants of a locality have a customary right to Indulge in sports or pastimes, or on which the inhabitants of
any locality have indulged in such sports and pastimes as of right for not less than twenty years'. Section 12
of the Inclosure Act 1857 prevented any nuisance in town or village greens, including the interruption use
and enjoyment thereof as a place for exercise or recreation. Section 29 of the 1857 Act reinforced s 12 by
providing that the disturbance or interference made otherwise than with a view to the better enjoyment of a
village green could result in summary conviction.

The application would be allowed.

{1) While the inspector had considered whether the whole, and not merely the perimeter, of the fields were
being used, he had failed to deal with the issue as to the how extensive the use of the fields actually was,



once the use of the footpaths around the boundaries had been discounted, such use being referable to the
exercise of public rights of way, and not a right to indulge in informal recreation across the whole of the
fields. Those two rights were not necessarily mutually exclusive. A right of way along a defined path
around a fleld could be exercised in order to gain access to a suitable location for informal recreation within a
field, however, from the landowner's point of view, it might be very important to distinguish between the two
rights. Moreover, from a landowner, or agricultural tenant's point of view there would be less reason to re-
sist walkers who kept to the perimeter of the fields, and it would not be reasonable to expect the landowner
or tenant to realise that such persons wers, in fact, asserting a right to walk all over the fields.

(2) The occupation of land for the purpose of 'hay cutting’ was not to be equated with grass cutting. The
former was no difference in princlple from harvesting any other crop. Insofar as the latter was carried out
'with a view to the better enjoyment of the village green, it would not be a public nuisance under s 29 of the
1876 Act, nor would it be a criminal offence under s 12. \When enacting the definition of 'town or village
green’ in s 22(1) of the 1965 Act, Parfiament had to be assumed to have been well aware of the restrictions
that would be placed upon newly created village greens by the nineteenth century legislation. Against that
background, it would be surprising if Parliament had intended that a level of recreational use which was
compatible with the use of the land for agricuitural reasons, such as taking a hay crop, should suffice for the
purpose of 8 22(1), since upon registration as a village green, some, if not all of those agricultural uses would
besome unlawful by virtue of ss 12 and 29.

(3) When conasidering the Issue of compatibility with the establishment of a village green, the proper ap-
proach was not to examine the extent to which those using the land for recreational purposes were inter-
rupted by the agricultural use of the land, in such a manner that the claimant ought to have been aware that
the recreational users believed that they were exercising a public right. The proper starting point was to ask
how would the matter hava appeared to the claimant. It would not be reasonable for the ¢laimant to have
resisted the recreational use of its fields as long as such use did not interfere with their licensee's use of
them for taking an annual hay crop. While the licensee was not physically present on the fields for very
many days of the year, that was not uncommon in the case of mechanised agriculture, From the landown-
er's point of view, so long as the local inhabitants’ recreational activities did not interfere with the way in
which he had chosen to use his land, there would not be any suggestion to him that they were exercising or
asserting a public right to use his land for lawful sports or pastimes. If it was possible for the local inhabit-
ants to establish the exlstence of a village green after 20 years' use In such circumstances, the landowner
would then be precluded by ss 12 and 28 of the 1876 Act from continuing to use hig land, on an occasional
basis, for any purposes which wauld interrupt or interfere with the local inhabltants' recreational use. It fol-
lowed that the recreational pastimes could not be said to have taken place 'as of right' since the local inhab-
itants would have appeared to the landowner to have deferred to his rights to use his land for his own pur-

poses.

(4) In the circumstances, while the failure of the inspector to take into account the express acknowledgement
by inhabitants, when responding to consultations relating to planning applications, that there were no rights
to engage in lawful sports by contending that the land should revert to full agricultural use, it did reinforce the
second ground insofar as it would not have appeared to the landowner that the users of the field were exer-
cising a public right when they had contended that agricultural usage ought to be resumed.

Charles George QC, Paul Hardy and Jeremy Pike {instructed by Layton) for the claimant,
Stephen Morgan (instructed by Buckinghamshire County Council Legal Services) for the defendant.

James Maurici (instructed by the Treasury Solicitor) for the Secretary of State as interested party.



Alexander Horme Barrister.

Judgment

[2003] EWHC 1578 (Admin)
QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)
8 JULY 2003

MR JUSTICE SULLIVAN

JUDGMENT: APPROVED BY THE COURT FOR HANDING DOWN (SUBJECT TO EDITORIAL CORREC-
TIONS)

MR JUSTICE SULLIVAN

Introduction

1. In this application for judicial review the Claimant, Laing Homes Limited (“Laings”)challenges the decision
of the Defendant, the Buckinghamshire County Council (“the Council”) as the Registration Authority for the
purposes of the Commons Registration Act 1965 (“the Act") to register a block of land consisting of three
fields at Widiner Farm, Widiner End, High Wycombe, as a village green,

2. Two of the fields, Field 1 (the eastern of the two) and Field 2 (the western) ara situated within the Civil
Parish of Hughenden (Widiner End Ward). Field 3 which is ta the south of, and contiguous with Field 1, is
within the Civil Parish of Hazlemsre.

3. The combined area of the three fields is 38 acres. -They form part of a larger area, Widmer Farm, which
was acquired by Laings in 1863 as part of its land bank, with a view to developing it for residential purposes
in the medium-long term. In common with many other land banks held by house-builders, Widiner Farm ad-
joins the edge of a built up area: the urban. area centred on High Wycombe, is about & kilometres away to

the south-west.

4. To the north of Fields 1 and 2 is residential development at Widiner End and fronting onto North Road.
The gardens of the North Road properties back onto Field 1, which also abuts residential curtllages along its
eastern boundary. Field 2 abuts one residential curtllage to the north, but Is mostly separated from the gar-
dens behind the housing along North Road by three smallar fields (Fields 4, 5 and 6) which also form part of
Widmer Farm. Access to North Road can be obtained via Field 6. At its northeastem corner Field 3 abuts a
few residential curtilages, but most of its eastern boundary is separated by a public footpath (FP 11) from the
grounds of two local authority schools. The other three sides of the school grounds are surrounded by exten-
sive residential development. To the south and west of the fislds there is agricultural land. To the west of
Field 2, and separated from it by another field, a bridleway, BW87, runs southwards from Grange Road, off

North Road.



5. In 1873 a farmer, Mr Pennington, who had a farm at Brill, some 20 miles away, between Aylesbury and
Blcester, was granted a grazing licence of Widiner Farm. The farmhouse was sold off in 1978. In the early
years Mr Pennington kept cattle in the fields. His original intention was to graze the pasture land fairly fully,
and to this end he made extensive efforts to fence the farm to keep his catile in and trespassers out, Howev-
er, repeated problems with trespass caused him to give up keeping cattle in the fields in 1979. He continusd
to keep some cattle in the three smaller fields (Fields 4, 5 and 6) until about 1882. The cattle would from time
to time pass through the northern part of field 2 to get between Field 5 and Field 4, where there was a water
frough. Thereafter, Mr Pennington took an annual hay crop from the fields until the early 1990s.

6. On the 12th June 2000 an Inspector confirmed (with modifications) the Buckinghamshire County Council
(Footpaths at Widmer End in the parishes of Hazlemere and Hughenden) Definitive Map Modification Order
19888 (“the Footpath Order”}). The effect of the Foctpath Order was to modify the Definitive Map and State-
ment for the area by the addition of 2 number of footpaths, around the edges of Fields 1, 2 and 3 (cutting
some comers), across Fields 5 and 6 leading to North Read, and continuing alongside the boundaries of the

field to the west of Field 2 to BWE7.

7. On the 25th August 2000, Mr Wainman, on behalf of the Grange Action Group (“*GAG"), applied for the
threas fields to be registered as a village green. GAG is a voluntary grouping of a number of local organisa-
tions, including parish councils and residents' associations.

8. The Council, as Registration Authority, appointed Mr Alun Alesbury of Counsel as an independent inspec-
ter (“the Inspector”). Following a pre-inquiry meeting on the 5th June 2001, he held a public inquiry at
Widiner End on six days between the 5th and 13th November and made an accompanied site visit on the
14th November 2001. In his report dated the 22nd March 2002 the Inspector's overall conclusion was:

“(i) that there has been for at least 20 years before 25th August 2000 recreational use (for
“lawful sports and pastimes®) of the three fields in question at Widiner Farm, by the inhabitants
of the locality bast described as the Ecclesiastical Parish of Hazlemere;

{if) that this recreational use has been substantial for at least the said 20 years, and has been
predominantly by the inhabitants of the locality | have referred to;

(i) that this recreational use has been carried on as of right, openly, without force, without
permisslon express or implied, and not in defiance of any prohibition.” {para. 15.1 Inspector's
Report, unless otherwise indicated, further references in parenthesis are to chapter or para-
graph numbers in the Report.)

9. Accordingly, he recommended that the Council should accede to GAG's application {15.2). On the 8th
April 2002 the Council's Regulatory Committee, following a lengthy discussion, accepted the Inspector's
recommendation and resolved to register the three fields as a village green.

10. In these proceedings Laings seek a quashing order in respect of the Regulatory Committee's resolution
(“the domestic law challenge”). They also seek a declaration under section 4 of the Human Rights Act 1998
that sections 13(3) and 22 of the Act are incompatible with Article 1 of Protocol 1 to the European Conven-

tion on Human Rights ("the Convention") {“the human rights challenge™).

The Statutory Framework

11. The purpose of the Act was “to provide for the registration of common [and and of town or village greens;
to amend the law as to prescriptive claims to rights of common; and for purposes connected therewith®.
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12. The relevant provisions are as follows:

Section 1 provides that, “There shall be registered ... land ... which is common land or a town or village
green”, and rights of common over such land.,

13. After the end of a period to be determined by the Minister (which expired on 30th July 1970), section
1(2)(a) provides that:

*no land capable of being registered under this Act shall be deemed to be common land or a
town or village green unless it is so registered.”

14. Where common land is registered under the Act but no person is registered as the owner under the Act,
subsaection 1(3) provides that:

“it shall be vested as Parliament may hereafter determine.”

15. Registration Authorities, defined by sectlon 2, are required by section 3 to maintain:
“(a) a register of common land; and

{b) a register of town or village greens.”

18. Section 10 deals with the effect of registration:

“The registration under this Act of any land as common land or as a town or village green, or of
any right of common over such land, shail be conclusive evidence of the matiers registered, as
at the date of registration, except where the registration is provisional only.”

17. Section 13 makes provision for the amendment of registers:

“Regulations under this Act shall provide for the amendment of the registers maintained under
this Act where -

(a) any land registered under thia Act ceases to be common land or a town or village green; or

{b) any land becomes common land or a town or village green; or

(c) any rights registered under this Act are apportioned, extinguished or released, or are varied
or transferred in such circumstances as may be prescribed;”

18. The High Court is glven power by section 14 to order rectlfication of the register.

18. Section 19 gives the minister power to make regulations prescribing the form of the register, and for re-
lated matters, such as the procedure to be adopted by registration authorities in dealing with applications for

registration.

20, Section 22(1) defines village green as follows:

26



‘town or village green' means [a] land which has been allotted by or under any Act for the exer-
cise or recreation of the inhabitants of any locality or [b] on which the inhabitants of a locality
have a customary right to indulge in lawful sports and pastimes or [c] on which the inhabitants
of any locality have Indulged in such sports and pastimes as of right for not less than twenty

years,”

21. it is usual to add paragraphs [a}-[¢c] for ease of reference in cases of this kind, and to refer to the three
types of village green as class [a], class [b] and class [c] village greens.

22, The Commons Reglstration (New Land) Regulations 1969 ("the Regulations™), made under sections 13
and 12 of the Act, deal with the procedures under which land becomes common land or a town or village

green,

23. Regulation 3 provides:

"3(1) Where, after 2nd January 1870, any land becomes common land or a town or village
graen, application may be made subject to and in accordance with the provisions of these
Regulations for the inclusion of that land in the appropriate register and for the regulation of
rights of common thereover and of persons claiming to be owners thereof

3(4) An application for the registration of any land as common land or as a town or village
green may ba made by any person, and a registration authority shall so register any land in any
case where it registers rights over it under these Regulations.”

24, An application to register land which became a village green after 2nd January 1970 must be made on
Form 30 (Reg.3[7][a]). Part 3 of the Form asks for:

"Particulars of the land to be registered, i.e. the land claimed to have become a town or village
green.

Name by which usually known
Locality

Colour on plan herewith”

25. Part 8 requires the applicant to list the supporting documents sent with the application. The explanatory
notes to the Regulations give examples of documents which may be required; they include

“8(3) Where the land is stated to become a town or village green by the actual use of the land
by the local inhabitants for lawful sports and pastimes as of right for not less than 20 years, and
there |s a declaration by a court of competent jurisdiction to that effect, an office copy of the

order embodying that deciaration.”

26, Regulation 5 prescribes the procedure to be accepted by the registration authority in disposing of an ap-
plication. On receipt of an application notice has to be given to the owner and occupler (para.5[4][a]) and to
the public (para.5[4][b] and [¢]). Under paragraph 5(7) the authority may reject an application if it, appears
after preliminary consideration not to be duly made, "but where it appears to the authority that any action by
the applicant might put the application In order, the authority shall not reject the application under this para-
graph without first giving the applicant a reasonable opportunity of taking that action.”
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27. The backgraund to the enactment of the 1985 Act, and the manner in which it dealt with village greens
was explained by Carnwath J. {(as he then was) in R. v. Suffolk Couniy Council ex p. Steed (1995) 70 P&CR
487, betwesn pages 489 and 494. His survey of the historical material makes it plain that the 1965 Act was
intended to be the first stage in a two-stage legislative process. As a first step, the registers would establish
the facts, as to what land was, and was hot, common land or a town or village green, and provide a definitive
record. In the second stage, Parliament would deal with the consequences of registration: deflning what
rights the public had over commaons or town or village greens 8o registered: see section 13 (above). Section
15(3) enabled Parliament to “hereafter determine” the number of animals that could be grazed where a reg-

istered right of common included grazing rights.

28. In New Windsor Corporation v. Mellor (1975) Ch. 380 (cited by Camwath J. at p.492), Lord Denning M.R.
hoped that the second stage legislation “will not be long delayed® (p.392).

29, In 1995 Camwath J. pointed out that 30 years after the passing of the Act nothing had been done to ad-
vance the promised second stage leglslation. Eight years further on Parliament has made detalled amend-
ments to the first stage legislation, but has still not grappled with the second stage.

30. Section 98 of the Countryside and Rights of Way Act 2000 {CROW) merely amended the definition of
town or village green in section 22(1) of the Act, as follows:

"98(2) In subsection (1), in the definition of “town or viflage green” for the words after "lawful
sports and pastimes” there Is substltuted “ar which falls within subsection (IA) of this section."

98(3) After that subsection there is inserted -

(1 A) Land falls within this subsection If it Is [and on which for not less than twenty years a sig-
nificant number of the inhabitants of any locality, or of any neighbourhood within a locality, have
indulged in lawful sports and pastimes as of right, and either-

(a) continue to do so, or

(b} have ceased to do so for not more than such period as may be prescribed, or determined in
accordance with prescribed provislons.”

31. The amendment came into force on 30th January 2001. The revised definition in the new subsection (I1A)
makes it clear that the application land must have been used by a significant number of the inhabitants. An
applicant need not prove that all of the inhabitants used the land, conversely, use by enly a few of the inhab-
itants will not suffice. To this extent the new definition makes explicit the test that had hitherto been adopted
in practice by the Courts. The second change, enabling the inhabitants to be not merely of any locality but
also of any neighbourhood within a locality, is potentially significant: ¢f. the decision of Harman J. in Ministry
of Defence v. Wilishire Couniy Council (1995) 4 All ER 931 at p.837. However, the Inspector concluded that
secfion 22 as originally enacted applied to GAG's application, which was made on the 25th August 2000,
notwithstanding the fact that the amended section 22 had come Into farce well befors the Inquiry commenced

in November 2001 (paras. 12,1-12,7).

32. Mr George QC on behalf of Laings submitted that the Inspector's approach was correct, and referred to
an obiter dictum of HH Judge Hwyl Mosely (sitting as a Deputy Judge of the Queen's Bench Division) in
Caerphilly County Borough Council v. Gwinnutt (unreported). Mr Maurici on behalf of the Secretary of State
for the Environment, Food and Rural Affairs, as an Interested Party also submitted that the Inspector's ap-
proach was correct. While not submitting that the Inspector erred in this respect, Mr Morgan on behalf of the
Council reserved its position, pointing out that other inspectors had adopted a different approach: see R. on
the application of Alfred McAlpine Homes Lid. v. Staffordshire Couniy Council (2002) EWHC 76 Admin, pa-

ra.23.
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33. Before turning to the Inspector's Report it is helpful to mention the nineteenth century leglslation relating
to village greens.

34. Section 12 of the Inclosure Act 1857 provides, in part:

“412 Proceadings for prevention of nulsances In town and viilage greens allotments for
exerclse and recreation

And whereas it is expedient to provide summary means of preventing nuisances in fown greens
and village greens, and on land allatted and awarded upon any Inclosure under the said Acts
as a place for exercise and recreation: If any person wilfully cause any injury or damage to any
fence of any such town or village green or [and, or wilfully and without lawful authority lead or
drive any cattle or animal thereon, or wilfully lay manure, soil, ashes, or rubbish, or other matter
or thing thereon, or do any other act whatsoever to the injury of such town or village green or
land, or to the interruption of the use or enjoyment thereof as a place for exercise and recrea-
tion, such person shall for every such offence, upon a summary conviction thereof ... forfeit and
pay, in any of the cases aforesaid, and for sach and every such offence, over and abova the
damages occasioned thereby, any sum not exceeding [level 1 an the standard scale]...”

35. Section 29 of the Commons Act 1876 relnforces section 12 in cases where a town or village green or
recreation ground has a known or defined boundary, as foliows:

29 Town and Village Greens

... An encroachment on ar inclosure of a town or village green, also any erection thereon or
disturbancs or interference with or occupation of the soil thereof which is mads otherwise than
with a view to the better enjoyment of such town or village green or recreation ground, shall be
deemed to be a public nuisance, and if any person does any act in respect of which he is liable
to pay damages or a penalty under section twelve of the Inclosure Act 1857, he may be sum-
marily convictad thereof upon the information of any, inhabitant of the parish in which such
town or village green or recreation ground is situate, as well as upon the information of such
persons as in the said section mentioned.”

The Inspector's Report

38. The Inspeactor's Report is a model of its kind: detailed and comprehensive, |t is not possible to do it full
justice and keep this judgment within a manageable length. In 22 chapters extending to just over 100 pages
the Inspector introduces the application and GAG (Chapter 1), describes the application site (Chapter 2),
sets out the legal basis of the proceedings (Chapter 3), identifies the principal Issues (Chapter 4), analyses
the information to be obtained from twenty-two aerial photographs with dates between 1962 and late 1999
(Chapter 5}, introduces the evidence (Chapter 8), sets out in great detail the evidence of each witness called
by GAG (Chapter 7) and by Laings (Chapter 8), records- the submissions made on behalf of GAG (Chapter
9) and. Laings (Chapter 10), and then sets out his own conclusions on the Human Rights Act challenge
{Chapter 11), CROW (Chapter 12), “Locality” {(Chapter 13), and the Principal Issues (Chapter 14).

37. Aithough the Inspector said that he had concentrated on trying to convey “the flavour of the evidence”,
and that his report did not purport to be “an exhaustive summary of every single witness" {para.8.5), the re-
port does in fact give a very full account of all the witnesses' evidence. In addition to that evidence, the In-
spector had regard to the material accompanying the application, which included numerous questionnaires
completed by local people (para.8.1), and to written proofs of evidence prepared for intended witnesses who
did not attend the inguiry (due to a deslre not to prolong the inquiry and because of personal availability
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problems) (para.6.3). With one exception, relating to the Inspector's approach to “locality” in Chapter 3 (see
below) Laings do not sesk to challenge Chapters 1-10 of the report as an accurate statement of the evidence

given, and submissions made, by the parties.

38. Laings' challenge is confined to the Inspector's conclusions In Chapters 11, 13 and 14 of the Report.
Chapter 12 in which the Inspector concluded that the new sectlon introduced by CROW was not applicable
(see above) is not challenged. Rather than set out lengthy passages from Chapters 11, 13 and 14 of the re-
port ! will refer to the relevant extracts when considering the grounds of challenge. Such references will, of
hecessity, have to be highly selective given that the inspector's conclusions occupy over twenty pages of his

Report.

38. Although the decision to register the three fields as a village green was taken by the Council, nat the In-
spector, there is nothing to indicate that the Council did not accept the Inspector's findings, reasoning and
conclusions. Thus, the domestic law challenge focussed upon the Inspector's report. Before turning to the
grounds of challenge it is necessary to consider the effect of registration.

40. Mr George submitted that analysing the effact of registration raised two preliminary Issues:

(i) Whether the Act conferred rights on the local inhabitants, or whether it merely enabled the
fields to be placed on a register as a village green with a view to future legislation conferring

rights over land?

{ii) Whether a registered village green is subject to section 12 of the 1857 Act and section 29 of
the 1878 Act ("the nineteenth century legislation")?

41. On issue (i) conflicting views have been expressed in the Court of Appeal. In the New Windsor case
(above) Lord Denning M.R. sald (obiter) of the 20-years user referred to in-sectlon 22(1)

“But the difficulty about this 20-year user is that the act does not tell us what rights, if any, en-
sue to the inhabitants by virtue of a 20-year user. It enables the land to be registered as a town
or village green, but that mere fact of registration confers no right. And at common law 20-year
use gives no rights ... All is left in the air. The explanation is that Pariament intended to pass
another statute dealing with these and other questions on common land and town or village
greens. This Act twice refers to matters which 'Parliament. may hereafter determine’: see sec-
tion 1(3){b) and 15(3). | hope that another statute will not be long delayed. But, if there should
be delay, | would be tempted to infer from this Act of 1965 that Parliament Intended that all land
registered as 'town or village green' should be available for gsports and pastimes for the inhab-
itants: and that all land registered as 'common land' should be open to the public at large: so
long as that dld not interfere with the rights of the commeners or injure the pasture: and that it
should be managed and maintained by the local authority at their expense: see sections 8 and

9." (p.391H-382G)

42, Browne L.J. agreed at p.395G

"l also agree that as the Act stands, without further legislation, such use confers no rights on
the public.”

43. Brightman L.J. agreed with Lord Denning and Browne L.J. {at p.395H)

44, A contrary view was expressed (obifer) by Pill L.J. In R. v. Suffolk Counly Council ex p. Steed (19886) 75
P&CR 102 af pp. 113-115:
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"I find it difficult to conclude other than that Parliament intended, in section 22 o open the way
to the creation of new rights ... The analogy is not exact but | see class C as a way of estab-
lishing rights just as section 1 {c) of the Rights of Way Act 1932 (now section 31 of the High-
ways Act 1980) provided a means of proving the existenca of a highway ... An actual dedication
need not be proved. | would construe the class C definition as having the same effect in making
proof of the appropriate use sufficient to create a right.”

45. Schlemann and Butler-Sloss L.J.J. agreed (p. 116). Stsed was overruled by the House of Lords in R. v.
Oxfordshire County Council ex p. Sunningwel! Parish Couneil (2000) 1 AC 335, but issue (i) (above) was left
open by Lord Hoffmann at p.347C:

"It is unclear what rights, if any, registration would confer upon the villagers. The Act is silent
upon the point.”

48, All of the parties before me contended that the approach of Lord Denning in the New Windsor case was
comrect. | can deal briefly with this issue because, whatever rights may or may not have baen conferred by
the Act on the inhabitants of the locality, there is no dispute between the parties that, as a registerad village
green, the thraes fields will be subject to the nineteenth century legislation. As Lord Hoffmann observed at

p.347C of the Sunningwell decislon:

"...registration would prevent the praposed development because by section 29 of the Com-
mons Act 1878 encroachment and or enclosure of a town or village green is deemed to be a
public nuisance,”

47. Laings contend, In answer to issue (ii) above, that the ninetesnth century legislation will apply once the
fields are registered as a village green. The Council and the Secretary of State submit that the nineteenth
century legislation applies by virtue of the use of the land for not less than twenty years as a village green,
whether or not registration has taken place. For the purposes of the domestic law challenge it doss not mat-
ter which of these submissions is correct. There is no dispute that the nineteenth-century legislation imposes
very severe restrictions upon a landowner's use of land that has been registered as a village green. For the
purpose of considering the human rights challenge (below) it Is not strictly necessary to decide whether, in
addition to these severe restrictions upon the landowner, the Act has conferred rights, or marely the prospect
of future rights upon the inhabitants of the locality. That said, if forced to choose between the two approach-
es | would follow New Windsor rather than Steed.

48, The only reference in the Act to 20-years user is in section 22(1), an interpretation section, which merely
defines “town or village green ... in this Act unless the context otherwise requires.” The remainder of the Act
is not concerned with amending existing or conferring new rights, but with the registration of existing rights.
In this respect It is to be distinguished from the Rights of Way Act 1932 which was "An Act to amend the law
relating to public rights of way, and for purposes connected therewith,” When Parliament wishes to confer a
new right, particularly a right over another persan's property, it does so in express terms. Whilst it might be
tempting to infer from the delay of nearly 40 years that Parliament intended that all land registered as a town
or village green should be available for sports and pastimes for the inhabitants (see Lord Denning at p.392F
of New Windsor). | do not consider that such an inference can properly be drawn given the clear terms of the
Act. If the second phase of legislation is to be Introduced It must be done by Parliament, and not by the
courts adopting a stralned interpratation of the first-phase legislation.

49, As stated above, there Is no issue between the parties that, whether by reason of 20-years use or by vir-
tue of the fact of registration, as a registered village green the three fields would be subject to the nineteenth
century legislation, which would impose very severe restrictions upon Laings' use of the land, effactively re-
moving its potential for resldentlal development. It is unnecessary to resolve the narrow area of dispute be-
tween the parties, whether the nineteenth-century legislation applies by virtue of registration, or as a conse-
quence of 20-years user, for the purposes of determining the domestic law challenge.
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The domestic law challange

50. [n his submlissions Mr George grouped the six grounds of challenge in the Claim Form under four heads,
as follows:

(1) On the evidence as recorded by the Inspector, once the use of the footpaths around the
edges of the fields was discounted, there was insufficient evidence of use of the entirety of the
three fields for lawful sport and pastimes over the 20-year period beginning in August 1880,
from which Laings could reasonably have deduced that those using the fields were asserting a
right to use them as a village green. The Inspector had falled to carry out a field-by-field analy-
sis of the recreational use of the fields excluding the use of the footpaths as such by walkers

with or without dogs.

{2) The Inapector erred in concluding that the use of the fields for an annual hay cut for well
over half of the 20-year period was not incompatible with the establishment of village green

rights.

(3) The local inhabitants' use of the fields for recreational purpcses was not “as of right" be-
cause they had expressly acknowledged, when responding to consultations relating to planning
applications/Local Pian proposals that there were no rights to engage in lawful sporis and pas-
times on the fields, by contending that they should “revert to full agricultural use”.

{(4) The Registration Authority was not entitled to register a village green for the benefit of the
inhabitants of the ecclesiastical parish of Hazlemers, because an ecclesiastical parish cannot
be a "locality” for the purposes of section 22(1) of the Act, because there was unfairness in the
late identification of the acclesiastical parish as the relevant locality, and because there was no
evidence of any nexus between the use of the fields for lawful sports and pastimes and the ec-

clesiastical parish.

Analysls and Conclusions
Ground {2): Agricultura] Use

51. | begin with ground (2) because the Inspector recognised that It was of critical importance:

114,48 Thus in the end the resolution of the present application stands or falls, in my judgment,
on this point. The view which | have formed is that the annual cutting of graas and its collection
as hay on each cof the three application fields for wall over half of the key 20 year period is not
incompatible with recognising the establishment of village green rights, , which is otherwise
clearly warranted here. The same goes for the very low level of use by grazing animals (mini-
mal in Fields 1 and 3, slightly more in Field 2) which | have concluded might have been en-
countered, at some times, during parts of the first two or three years of the 20 year period.

14,47 If | am wrong on this point, and these. things are incompatible with the establishment of a
village green under the 1965 Act, then | make it plain that my overall conclusion and recom-
mendation would have to be changed completely. However in my judgment the "low level” ag-
ricultural activities which Mr Pennington undertook on the subject fields from August 1980 on-
wards wers compatible with the establishment of village green rights.”

52, The Inspector's conclusions as to the nature and extent of Mr Pennington's “low level agricultural activi-
ties™ are not in dispute. Having concluded that 1979 was the last year when catile were kept on the farm, In-
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cluding Fields 1 and 3, to any significant extent, and that “any presence of cattle in Fields 1 and 3 from and
including 1880 onwards would have been minimal”(14.386) the Inspector said in paragraphs 14.37 and 14.38:

14.37 An annual hay crop would generally be taken from those of the fields which had not had
cattie on them in the grass-growing season, until the early 1980s. Thus from summer 1980
{and possibly previously, from Mr Pennington's own evidence) a summer hay crop would usu-
ally be taken from Fields 1 and 3, and it can reasonably be assumed that for most of those
years, until Mr Pennington gave up, a hay crop wauld be taken from Fleld 2 as well,

14.38 The methods used to gather a crop of hay from a grass field were explained in some de-
tail by Mr Pennington, as were the preparatory steps of harrowing/rolling/ fertilising which are
carried out in the spring. These matters were not in any real dispute.”

53. Mr Pennington's explanation of the varlous steps is summarised in paragraphs 8.60-8.68 of the Inspec-
tor's Report. Harrowing the three fields could be done in a day. After harrowing, rolling the fields with a
three-ton. roller would take about two days. Fartiliser would be applied using a "spinner”, a job that was easi-
ly done in a day. This preparatory work would be done sequentially over a period of four days usually (in the
cattle years) before the cattle arrived, but occasionally after they had come. When the grass was ready, it
would be cut and crimped by a flail mower/conditioner, This job would take two days if all three fields were
mowed. Children could not play safely in a field whilst a flail mower was being used, and people were some-
times asked to leave the fields because of the danger. The hay would then be spread out to dry by a “hay
bob", this process being repeated over two or more days depending on the weather. The bobbed hay would
be placed into "wind rows" and then baled. In the early days, before balers improved, baling Field 3 (the
largest field) would take two days. The bales would be collected into blocks, Field 3 would take one day,
Fields 1 and 2 slightly less; they would then be [oaded onto lorries and removed. Loading from Field 3 would
take two days and from Fields 1 and 2 a little less. A very approximate figure of 2,400-2,500 bales (seven or
eight lorry loads) might be taken from the fields altogether.

54. In paragraph 14.40 the Inspector said:

“14.40 | have registered the point that none of the Applicant's witnesses claimed to have the
right to stop the haymakers from carrying out their activities. They would "steer clear” of Mr
Pennington's equipment while it was in use, to whatever extent was appropriate to the apparent
danger; they would not deliberately interfere with the cut hay lald out to dry before collection.
Likewise, though this was less discussed in the evidence, they wouid “steer clear” of any cattle
they happened to see in the fields (the evidence however suggested that encounters with cattle

were minimal).”

55. In paragraph 14.41 he posed the key question:

'14.41 Are haymaking, and possible occaslonal encounters with a small number of grazing an-
imals {particularly in Field 2) in the early years, incompatible with village green status, and in
particular with establishing village green rights?” :

56. At the outset of his "Conclusions on the Principal Issues - Fact and Law” the Inspector said that the case
was “far from straightforward”. In paragraph 14.2 he identified one area of particular concern:

"14.2 One area of particular concern to me, but on which | received comparatively little assis-
tance from the case and authorities cited to me by the parties, Is the extent te which the exer-
cise, and "generation by prescription” of village green rights for sports and pastimes czn be
compatible with the continued carrying out of some level of 'agricultural’ activity on the land
cancerned, In the shape of hay cutting and/or grazing. All parties were agreed, and it seems
obvious, that village green rights are incompatible with arable use of land. Common sense

33



suggests that they are unlikely to be generated on enclosed land which is intensively used for
pasturing animals. However Widmer Farm is not one of those easy cases.”

57. Having said that he was "not assisted by the 1965 Act at all" the Inspector set out his reasons for an-
swering the key question in the negative:

"14.41 ... Common sense suggests that someone has. to keep the grass down on any village
green which consists of the normal grassy area which one typically expects. It would be a rare
village green where the grass could be kept short enough on a permanent basis simply by the
actions of human feet. No doubt with many established village greens it will be the local inhab-
itants themselves, perhaps through thelr Parish Council, who keep the grass cut. However,
when a village gresen Is being established through usage it seems to me almost Inevitable that it
will be the landowner, or-his tenant or licensee, who does such cuiting of the grass as does
take place, whether by mechanical means or by some level of grazing which is compatible with
the village green uses.

14.42 The fact that people on the figlds in practice have to get out of the way of the equipment
being used to cut the grass and collect the hay does not seem to me to argue strongly in any
particularly direction; people routinely have to get out of the way of the sort of mowing equip-
ment which is used to keep the grass down on playing fields and other recreation areas, in-
cluding established town or village greens. The same principle would seem to apply to the fact
that most people would tend to avoid close contact with any grazing beasts they happened to
see on a “village green” area.

14.43 Nevertheless | do net find this an easy question. | am assisted however by the fact that In
number of the leading cases on village greens it seems to have been assumed without ques-
tion that there in no inherent incompatibility between grazing at least, and village green rights.
Most notably, in the Sunningwell case itself, in the House of Lords: [2000] AC 335, at p.358,
Lord Hoffmann. expressly quotes from the report of the inspector, Mr Vivian Chapman, who
had held the inquiry in that case:

'Third, the land has been used throughout for rough grazing so that informal public recreation
on the land has not conflicted with its agricultural use and has been tolerated by the tenant or

grazier.'

It seems to me inconceivable that Lord Hoffmann or the House of Lards (or indeed Mr Chap-
man) should be taken as having missed some obvious point that village green use Is automati-
cally incompatible with the land being grazed by the animals of the tenant or grazier. It was also
noted by the Court of Appeal in New Windsor v. Mellor [1975] Ch. 380, at p.390 that. the area
concemned there ('Bachelors' Acre’) had at one point in its history been let as a pasture, while
still being subject to rights for 'recreations and amusement’, -

14.44 My attention was also drawn to Gadsen on the law of Commons, where at saction 13.07
under the sub-heading 'Greens and rights of common' there Is some discussion of how village
green rights can be compatible with rights of common (which presumably would include graz-
ing), and with the taking of hay. | do not find it easy to relate the passage clearly to the present
case, but it certainly does not displace the view | have formed that there is nothing inherently
incompatible between village green use and sither a moderate laevel of grazing or the cutting of
the grass for hay.

14.45 | was also asked to consider Section 12 of the Inclosure Act 1857, which among other
things prohibits the leading or driving of any cattle or animal on a town or village green 'without
lawful authority'. It seems to me that the answer to this must be that the owner of the land con-
cerned, or his tenant or licensee, does have the lawful authority to place his cattle on the green,
at least in any manner which Is not incompatible with village green rights. The converse would
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be that village green rights can be established in circumstances where thare happens to be
some lawful, and compatible, grazing, or indeed hay-cutting, on the land.”

58. | do not find the first and second of these reasons persuasive, Mowing an established village green to
facilitate its use for lawful sporta and pastimes would not be in breach of section 12 of the 1857 Act, and be-
ing “with a view to the hetter enjoyment of such town or village green” would notf he deemed to be a public
nuisance by section 29 of the 1876 Act. It is not to he equated with the agricultural use of a field for the pur-
pose of taking a hay crop. Land which is used to grow grass which is then cut and used for .silage and hay
falls within ~the definition of land “cultivated ... with a vlew to a harvest’ in Council Regulation (EEC) 1765/92;
Wren v. DEFRA, Times Law Reports, 4th December 2002, It might be one of the least intensive forms of cul-
tivation, but it is still the growing of a crop with a view to harvesting it.

59. Preparatory steps, harrowing, rolling, fertilising, are taken with a View to encouraging the crop to grow,
notwithstanding the fact that long grass may discourage many lawful sports and pastimes until it is cut (see
e.g. para,7.71). Gathering a hay crap, with the activities of mowing, bobhing, wind rowing, baling, stacking,
loading and removal, will interrupt the use or enjoyment of a field “as a place for exercige and recreation™.
Not merely do people have to keep out of the way of the machinery when it is in use, they may not disturb
the mown hay whilst it is drying, when it has been aligned in wind rows, and when It has been baled. Getting
out of the way of machinery which is being operated so as to facilitate the use of land for lawful sports and
pastimes {mowing/rolling a playing field) is wholly consistent with the assertion of a right to use the land as a
village green. Getting out of the way of machinery which Is belng operated for an agricultural purpose, to fa-
cilitate the taking of a hay crop from the land which will inhibit its use for lawful sports and pastimes, whilst
the grass is growing, whilst it is dried and aligned for baling after cutting, when it has been baled, and whilst
the bales are collected is not consistent with the assertion of such a right.

80. | agree with the Inspector that it Is Inconceivable that the House of Lords would have missed an obvious
point: that village green use is “automatically incompatible with the land being grazed by the animals of a
tenant or grazier®. in the Sunningwesl! case there was little discussion of the extent of the grazing; the In-
spector merely recorded his conclusion that the “rough grazing®, which he had deacribed as being by "a
handful of horses”, had not conflicted with the use of the glebe for informal public recreation. That is not sur-
prising, since neither the extent of the grazing use, nor its effect on the recreational use of the glebe were
raised as issues by the objector before the Inspector, or in the House of Lords. The use of Bachelors' Acre
as pasture, referred to by Lord Denning in the New Windsor case (p.388) appears to have preceded the
1857 Act (which prohibited without lawful autherity leading or driving cattle on village greens), and in any
event was, after 1817, always expressly subject to the Bachelors' right to use the land “for all lawful recrea-
tions and amusements”. (p.390)

61. The passage in Gadsen referred to by the Inspector effectivaly acknowledges that there may be a conflict
between recreational use and rights of common and seeks to reconcile the conflicting interests as follows:

*On principle it must be that the recreational use in such circumstances is subservient o the
rights of the owner of the land and the commoners ... In the event of conflicting priorities, the
orlginal property rights of owners and commoners should prevail. Thus, for example, if the land
is traditionally cut for hay, the existence of the recreational use will not allow inhabitants to en-
ter and spoil the hay. On the other hand It also seems, as a matter of principle, that the owners
of the land, or righte over the land, may not exercise their rights in such a way as to wilfully in-
hibit or prevent the rights of recreation.”

62, The only authorlty cited In support of this eminently sensible approach is Fiteh v. Fifch (1797) 2 Esp. 543.
In that case the inhabitants of a parish had a customary right to play lawful games and pastimes at all times
of the year in the Plaintiffs close. The close was used for growing grass, After the grass was mown the De-
fendants had “trampled down the grass, thrown the hay about, and mixed gravel through it, so as to render it
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of no value®, In responsa to the Defendants’ contention that they were justified in removing any obstruction to
the free exercise of their right, Heath J. said:

“The custom appears to be established. The inhabitants have a right fo take their amusement
in a lawful way. It is supposed, that because they have such a right, the plaintiff. should not al-
low the grass to grow. There ia na foundation in law for such a position. The rights of both par-
ties are distinct, and may exist together. If the inhabitants come in an unlawful way, or not fairly,
to exarcise the right they claim of amusing themselves, or to use it in an improper way, they are
not justified under the custom pleaded, which is a right to come into the close to use it in the
exercise of any lawful games or pastimes, and are thereby trespassers.”

63. This supports the proposition that the use of land for growing a hay crop was not incompatible with the
existence of a customary right to indulge in [awful sports and pastimes on the land: see also Fiich v. Rawling
{1795) 2 H.BI 394. Prior to the enactment of the nineteenth-century legislation the two rights could coexist;
each right was conditional upon it not being exercised in such a way as to deliberately ohstruct the exercise

of the other.

64. Since the enactment of section 12 of the 1857 Act it has not been possible to establish such conditional
rights. Rights of common can no longer be created by prescription over a village green: if the grazing is with
the owner's permission it will not be “as of right”, and if it is "without lawful authority” it will be a criminal of-
fence and thus will not give rise to a prescriptive right: see Massay v. Bouldsn (2003) 2 All ER 87, per Siman

Brown LJ at paragraph [9].

85. Moreover, section 12 makes any act “to the interruption of the use or enjoyment [of a village green] as a
place for exercise and recreation ...” a criminal offence. Whatever may be the position in relation to those
customary rights which had been established by 1857, where haymaking and recreational use were able to
coexist, ho such rights can have been established after the enactment of section 12. If a village green is es-
tablished, any other use Involving acts which would interrupt its use for enjoyment and recreation are effec-
tively prohibited. It is difficult to see how the various steps that are necessary to gather a hay crop (as op-
posed to mowing grass to keep it short and useable for recreational purposes) could be said not to amount to

such an interruption.

66. Section 29 of the 1876 Act, to which the Inspector did not refer, makes any effective agricultural use of a
village green even more difficult. The erection of fencing (“inclosure®), or a shelter or water trough {"any erec-
tion®) to facilitate the use of the land for grazing would be prohibited, as would ploughing and re-seeding
(“disturbance or interference ... with the s0il"). The occupation of the soil for the purpose of taking a grass
crop, involving the steps described -by Mr Pennington (above), would not be "with a view to the better en-
joyment of [the] village green”, and would thus be deemed to be a public nuisance.

67. Mr George submitted that the words “without lawful authority” in section 12 were a recognition that
pre-existing commoners' rights of grazing could continue, and were not an acknowladgement of the land-
ownar's right to graze cattle on a village green. | agree with the Inspector (14.45) that section 12 permits the
landowner {or his tenant or licensee) “to place his cattle on the green at least in any manner which is not in-
compatible with the village green rights®. | further agree that “the converse would be that [even after 1857]
village green rights can be established in circumstances where there happens to be some lawful, and com-
patible, grazing Given the restrictions imposed by sections 12 and 29 (above) such grazing would have to be
very low key indeed (as was the case in the Sunningwsl! in order to be lawful and compatible with the estab-

lishment of village green rights.

68. For the reasons set ouf above | do not agree with the Inspector's conclusion that village green rights can
be established where land is being used for the growing, and cutting, drying, baling etc. of a hay crop. The
Inspector refers at the end of paragraph 14.45 to "hay cutting”. The occupation of land for the purpose of
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“hay cuiting” is not to be equated with grass cutting. The former is no different in principle to the harvesting of
any other crop. Insofar as the latter is camried out “with a view to the better enjoyment of [the] village green®
as such, It will not be a public nuisance under section 28, nor will it be a criminal offence under section 12,
When enacting the definltion of “town or village green” in section 22(1) of the Act, Parliament must be as-
sumed to have been well aware of the restrictions that would be placed upon newly created village greens by
the nineteenth-century legislation. Against that background, it would be surprising if Parliament had intended
that a level of recreational use which was compatible with the use of the land for agricultural activities {such
as taking a hay crop) should suffice for the purpeses of section 22(1), since upon registration as a village
green (if not after 20 years use) soms, if not all, of those lawful agricultural activities would become unlawful
by virtue of sections 12 and 29. Moreover, the prospect of improving the land agriculturally, by fencing, or by
ploughing or re-seeding, would be lost,

69. On behalf of the Councll Mr Morgan submitted that the question of whether a particular use by a land-
owner is incompatible with the establishment of a village green right is a matter of fact and degree. The issue
is whether the use was such as to interfere sufficiently with the use for lawful sports and pastimes to indicate
that the use was not enjoyed as of right. This appears to have been the Inspector's approach in Chapter 14
of his Report. At the beginning of that chapter he concluded that Mr Pennington visited Widmer Farm very
much less frequently than three times a week (the figure claimed by Mr Pennington), and after cattle ceased
to be on the fields he visited them "very Infrequently ... except when specific actlvities such as harrow-
ing/rolling/fertilising or hay-making, were being undertaken® (14.4-14.15).

70. He then analysed the extent of the use of the fields for lawful sports and pastimes and concluded that
there was “abundant evidence of continuous use by local people of the whole surface of these fields for at
ieast the 20-year period required ... The overall picture is one of substantial levels of use for recreational ac-

tivities™ {14.25). In paragraph 14.23 ha left:

“untl! later the question foreshadowed earlier, of what the legal consequences are when the
evidence suggests both a village green user and some modest level of 'agricultural' type activity
coexisting on the land for a significant part of the prescription period,”

71. He dealt with that question in paragraphs 14,29-14.47. The principal conclusions are set out above. In
paragraph 14.39 he identified:

"The real question, and the key quastion for me in terms of advising the County Council, is
what effect thie level of 'agricultural' activity in the fields has on the proposition that the village
green type uses, which | have already found weres being carried on extensively and openly from
at least 1979 and probably earlier, truly were 'as of right' and sufficiently continuous."

72. Thus the Inspector was considering the effect of the "agricultural” activity upon the &&village green type
uses”. Mr Morgan submitted that on the facts found by the Inspector,

"the evidence was that the agricultural activities would have had very little effect on the lawful
sports and pastimes being camried out on the application site”,

73. | readily accept that the question is one of fact and degree in each case. Such questions are to be de-
termined by the Council as Registration Authority, and the Court will net substitute its own judgment if the
Council has, in adopting the approach set out in the Inspector's Report, correctly directed itself in law. In de-
ciding whether the use for lawful sports and pastimes was being enjoyed "as of right" for the purposes of sec-
tion 22(1), | do not consider that it was appropriate to look at the question from the standpoint: “did the agri-
cultural use interfera sufficiently with the use of the land for lawful sports and pastimes?” The extent to which
the use of the land for recreational purposes has been interrupted during the 20-year period is certainly a
relevant factor. In the only village green case in which the extent of the recreational use was in issue, Min/s-
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try of Defence v. Wilishire Counly Council [1995] 4 All ER 931, Harman J. at p.835d, referred to a decision of
Buckley J. in a commons case, Whife v. Taylor (No.2) (1968) 1 Ch 180 at 192:

“To make good a prescriptive claim in this case it is not necessarily for the claimant to establish
that he and his predecessors have exercised the right claimed continuously. This is a-profit of a
kind that, of its nature, would only be used intermittently. Flocks would not, for instance, be on
the down at lambing time ... But the user must be shown to have been of such a character, de-
gree and frequency as to indicate an assertion by the glaimant of a continuous right, and of a
right of the measure of the right claimed.”

74. Harman J. therefore concluded that for the purposes of section 22(1)

“one has to have here a user of the land of such a character and degree of frequency as fo in-
dicate an assertion of a right by a claimant”.

75. In Sunningwell, Lord Hoffmann said:

*I agree with Carwath J. in Reg. V. Suffolk County Council Ex parte Stead (1995) 70 P. & C.R.
487, 503, when he said that dog walking and playing with children were, in modem life, the kind
of Informal recreation which may be the main function of a village green. It may be, of course,
that the user Is so trivial and sporadic as not to carry the outward appearance of user as of
right” (p.357D).

76. Although there are references in Lord Hoffmann's speech to “the quality of enjoyment® (p.351F) and “the
quality of user” (p.352F), their Lordships were not concemed with the extent of the recreational use of the
glebe in that case, but with the meaning of the words "as of right” in section 22(1), and specifically with the
question whether those words meant that the right had to have been exercised in the belief that it was a right
enjoyed by the inhabitants of Sunningwell. The withesses for the parish ¢council had not said that they
thought that the right was confined to the inhabitants of the village. This was held to be fatal to the applica-
tion (p.3481-1-349C), The House of Lords decided that registration should not have been refused on this

ground {P.356E).

77. At the beginning of his review of the historical background, Lord Hoffmann contrasted the approach to
prescription under Roman Law, which was not concerned with the acts or state of mind of the former owner;
and that under English Law, which approached the question fraom the other end, by treating lapse of time as
barring the former owner's remedy, or giving rise to a presumption that he had done some act which con-
ferred a lawful title (p.349D-H}).

78. Under English Law the focus is not upon how matters would have appeared to the person seeking to
acquire the right by long usage, but upon “how the matter would have appeared to the owner of the land”

(p.352H-353A).

79. Referring to the requirement that long user had to be nec vi, nec clam and nec precario, Lord Hoffmann
explained that:

“The unifying element in these three vitiating circumstances was that each constituted a reason
why it would not have been reasonable to expect the owner to resist the exercise of the right -
In the first case, because rights should not be acquired by the use of force, in the second, be-
cause the cwner would not have known the user and in the third, because he had consented to

the user, but for a limlted perod.”

80. He cited Mann v. Brodie (1885) 10 App.Cas. 378, and Bright v. Walker (1834) 1 C.M. & R. 211:
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"In Mann v. Brodje Lard Blackbumn put the rationale as follows, at p.386: ‘where there has been
evidence of a user by the public so long and In such manner that the owner of the fee, whoever
he was, must have been aware that the public were acting under the belief that the way had
been dedicated, and has taken no steps to disabuse them of that belief, it is not conclusive ev-
idence, but evidence on which those who have to find the fact may find that there was a dedi-

cation by the owner whoever he was.”

and

"the user by the public must have been, as Parke B. said in relation to the private rights of way
in Bright v. Walker1 C.M & R. 211, 219, 'openly and in the manner that a person rightfully enti-

tled would have used it."

81. In Stfesd the Court of Appeal had followed dicta in three earlier cases, including Hue v. Whitely (1929) 1
Ch 440, a decision of Tomlin J. Lord Hoffmann (at p.354F) doubted whether

“Tomlin J. meant to say more than Lord Blackburn had said in Mann v. Brodia, 10 App.Cas.
378, 386, namely that they must have used it in a way which would suggest to a reasonable
landowner that they believed they were exercising a public right. To require an Inquiry into the
subjective state of mind of the users of the road would be contrary to the whole English theory
of prescription, which, as | hope | have demonstrated, depends upon evidence of acquiescence
by the landowner giving rise to an inference or presumption of a prior grant or dedication. For
this purposas, the actual state of mind of the road user Is irrelevant.”

82. Thus, the proper approach is not to examine the extent to which those using the land for recreational
purposes were interrupted by the landowner's agricultural activities, but to ask whether those using the fields
for recreational purposes were interrupting Mr Pennington's agricultural use of the land in such a manner, or
to such an extent, that Laings should have been aware that the recreational users believed that thay were
exercising a public right. If the starting Point is, “how would the matter have appeared to Laings?" it would
not be reasonable to expect Laings to resist the recreational use of their fields so long as such use did not
interfare with their licensee, Mr Pennington's use of them, for taking an annual hay crop.

83. The Inspector noted that “none of the applicant's witnesses claimed to have the right to stop the hay-
makers from carrying out their activities. They would “steer clear of Pennington's equipment while It was in
use ... they would not deliberately interfere with the cut hay laid out to dry before collection® (14.40, see also
the evidence of GAG's withesses recorded at 7.5, 7.8, 7.17, 7.20, 7.32, 7.38, 7.56, 7,60 "the fanner carrying
out activities such as mowing or harrowing in the fields would plainly have had priority over anyone involved

in recreational activities®, and 7.74).

84. | appreciate that Mr Pennington was not physically present on the fields for very many days in the year.
That is not uncommon now that agriculture has become more mechanised. A landowner may chogse to use
his land for only a few days a year for a variety of non-agricultural purposes: e.g. as an overflow car park, a
reserve playing field, or an occasional camping or caravan site. If the local inhabitants aiso use such land for
lawful sports and pastimes, there may be very little interruption of their recreatlonal use If the issue Is looked
at from their point of view. From the landowner's point of view, 8o long as the local Inhabitants' recreational
activities do not interfere with the way in which he has chosen to use his land - provided they always make
way for his car park, campers or caravans, or teams playing on the reserve field, there will be no suggestion
to him that they are exercising or asserting a public right to use his land for lawful sparts and pastimes.

85. If it was possible for the local inhabitants to establish the existence of a village green after 20-years use
in such circumstances (because there had been virtually no interruption of their recreational activities), the
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landowner would then be prohibited by the nineteenth-century legislation, sections 12 and 29, from continu-
ing to use his land, on an occasional basis, for any purpose which would interrupt or interfere with the local
inhabitants' recreational use. | do not believe that Pariament could have intended that such a user for sports
and pastimes would be "as of right” for the purposes of section 22. It would not be "as of right*, not because
of interruption or discontinuity, which might be very slight in terms of numbers of days per year, but because
the local inhabitants would have appeared to the landowner to be deferring to his right to use his [and (even
if he chose to do so for only a few days in the year) for his own purposes.

88. Like the Inspactor, | have not found this an easy question. Section 12 acknowledges that animals may be
grazed on a village green. Rough grazing is not necessarily incompatible with the use of the land for recrea-
tional purposes: see Sunningwell. If the statutory framework within which section 22(1) was enacted had
made provision for low-level agricultural activities to coexist with village green type uses, rather than effec-
tively preventing them once such a use has become established, it '‘would have been easier to adopt the In-
spector's approach, but it did not. | do not consider that using the three fields for recreation in such a manner
as not to interfere with Mr Pennington's taking of an annual hay crop for over half of the 20-year period,
should have suggested to Laings that those using the fields believed that they were exercising a public right,
which it would have been reasonabie to expect Laings to resist.

87. | have dealt with ground (2) at some length, because if | am carrect in concluding that this ground suc-
ceeds, that is sufficient to dispose of this application in the Claimant's favour, as the Inspector said: “the
present application stands or falls ... on this point”. In my view, for the reascns set out above, the Inspector
and the Council should have concluded that GAG's application fell on this ground.

Ground {1): Use for lawful sports and pastimes

88, Having reviewed the evidence, the Inspector's conclusions as to the nature and extent of the local inhab-
itants' use of the land were as follows:

“14,23 | thus conclude that that which the local inhabitants were doing on the application land,
from the late 1970s through until the application in August 2000, they were doing without force,
openly, without permission express or implied, and not In defiance of any express prohibition.
Thus prima facie they were doing these things “as of right”, in the terms of the statute. However
| recognise that in dealing with this aspect of the matter | have run ahead of the question
whether what they were doing on the land was of the nature of "indulging in lawful sports and
pastimes”, and sufficiently extensive and continuous to meet the requirements of the 1965 Act.
This is what | now turn to...

14.24 | entirely take the point that some of the evidence was from people whose own regular
habits involved walking round the paths that developed around the field boundaries, and that
because of the nature of the vegetation on site some of the activities mentioned, such as
blackberrying, must have taken place on or near to those boundaries and footpathe, Likewise
the evidence, and common sense suggested, that certain activities such as cycling by children
would tend to be confined to the field margins at certain times, when the grass in the middle of
the fields was somewhat longer and awkward to cycle in.

14.25 However, it seems to me, from the evidence which was given at the Inquiry, from the ad-
ditional written material, and from the numerous returned questionnaires (accepting that those
latter two categorles have less weight than evidence tested by cross-examination) that there Is
abundant evidence of continuous use by local people of the whole surface of these fields for at
least the 20-year period required. | am conscious of what was said in the House of Lords in
Sunningwaell as to the nature of “lawful sports and pastimes” in modem times. Here, in addition
to the dog walking and playing with children there referred to, there was evidence about gen-
eral walking (i ..e. without dags), children playing by themselves, kiteflying, bird watching, fami-

40



ly games, football and other ball games, cycling, regular games by the local Scouts and Guldes
{(particularly in Fields 2 and 3), picnicking, and many other activities besides. | entirely accept
that not all of these things would be going on in all the fields at all times, and that some of the
activities probably waxed and waned according to fashion, and the predominant age groups of
the local people using the fields during any particular period. However the overall period is one
of substantial levels of use for recreational activities.

14.26 ...

14.27 Clearly the point, mentioned in Sunningwell, that the user must not be so trivial and spo-
radic as not to give the appearance of user as of right, needs careful consideration in a case
where a large area is claimed. It seems to me however, as indicated above, that there is
abundant evidence of regular, continuous user of these fields by local people for a variety of
lawful recreations and pastimes for the purpose of the Act, | do not consider that the fact that
these fields da not look like the conventional "picture postcard” village green is relevant to
whether they meet the requirements for that status.”

89. His conclusion as to the extent to which Laings were aware of these activities is contained in paragraph
14.2 1

“I have considered the argument advanced by Laings in this regard. | have some difficulty with
the proposition that an absentea landlord with an almost absentee grazing licensee can rely on
that absentee status to claim that they ought not or could not be taken to have notice of activi-
ties camied out quite extensively and openly on their land. In my view that is not the correct ap-
proach in village green cases under the 1965 Act. However, as already indicated, | find that
Laings and Mr Pennington did during the relevant period have ample actual notice that local
people were coming onto the land, and at least constructive notice that they were using it in
ways which could potentially glve rise to a village green claim (e.g. not just sticking to fixed
footpaths but using it more informaliy and generally).”

90. In the light of these conclusions Mr George accepted that, at first sight, the Claimant had an uphill task in
establishing a relevant error of law for the purposes of ground (1) (above). In these conclusions the Inspector
was resolving disputed questions of fact, having heard the witnesses give evidence. The Claimant did not
contend that GAG had to prove use of the fields each day, or even each week throughout the 20-year period,
nor was It necessary to prove the use of every square yard of the 38 acres. However, Mr George submitted
that In an application for registration of a village green under s.22(1) it had to be shown:

(a) that the use was sufficiently frequent throughout the day, as opposed to frequent at certain
times and infrequent at others,

{b) that throughout the day the frequent use extended to the great majority of each of the three
fields,

{c) that in analysing continuity, frequency and extent, use by walkers with or without dogs
should be excluded if it merely took place around the edges of the fields {along the public foot-
patha confimed in the Footpath Order in June 2000) or diagonally across them.

91. In respect of (a) the inspector had failed to specifically address the question whether during the majority
of daylight hours there was normally recreational activity on the Fields. In respect of (b) he had failed to un-
dertake a field-by-field analysis of the various uses and did not explain how he had reached the conclusion
that recreational activities had extended across all three fields for 20 years: e.g. there was no evidence of
Cub Scouts' use after 1887 (7.87), and prior to 1987 the Cub Scout use was mostly on part only of Field 3
(7.68), and was confined to 6.00-7.15pm (7.74). 82. In respect of (c) the Inspector had correctly recorded
Laings' submissfons. Relying upon Whils v. Taylor (10.7) Laings had contended that “... in the present case it
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would be necessary to show a continuous village green use of all three fields and not just their perimeters,
and not just such waiking or dog walking as would give rise to a right of way as opposed to anew village
green” {10.8). In closing submissions Laings presented an analysis which sought to distinguish between the
use of the footpaths around the edges of the fields and other uses off the footpaths (10.16-10.22). The In-
spector did not explain why he disagreed with that analysis, and In his conclusions (above) he appeared to
have included all the walking and dog walking on the footpaths as evidence of the use of the fields far lawful
sports and pastimes. If one asked how the matter would have appeared to LLaings (Sunningwell, p.352H), the
use of the footpaths as such would not have suggested to a reagonable owner that the users believed that
they were exercising a right to engage in lawful sports and pastimes across the whole of the 38 acres,

83. Although the Claimant's skeleton argument contained a datailed analysis of what activities on the fields
were, or were not, seen by Mr Pennington and Mr Pantling {the Claimant's planning consultant from 1982),
Mr George did not dissent from the proposition that the Inspector's approach in the second and third sen-
tences in paragraph 14.21 (above) was correct. Laings could not take advantage of the fact that it was "an
absentee landlord with an almost absentee grazing licensee". The test is an objective one: how would the
local inhabitants' use of the fields have appeared to a reasonable landowner?

94. 1 do not accept the Claimant's proposition {(a)(above). It is not suggested that It Is supported by any au-
thority, and it would appear to be an attempt to impose a more onerous test than that set out in the Ministry
of Defence and Sunningwell cases (above), The Inspector realised that the level of use would vary, at differ-

ent times of the day and on different days:

“I have already acknowledged that some of the regular users had a tendency to go on the land
in the early mornings, the evenings or at weekends, but this is by no means true of all users”

(14.20).

95, | accept Mr Morgan's submission that since village green uses are, by their very nature, leisure related, it
would be most surprising if thers was a requirement that lawful sports and pastimes should be carrled on
sufficiently frequently -throughout dayiight hours at all times of the year. Most recreational activities will, by
their very nature, be enjoyed by the local inhabitants outside normal working hours, at the weekend and dur-
ing the school holidays. Outdoor recreation is likely to be more frequent in the summer than in the winter. A
similar pattern of use would have been expected on customary village greens. When the custom was first
established working hours would have been much langer, and the time available for recreation on the village

green correspondingly shorter.

98. With regard to proposition {b), the Inspector did consider whether there was sufficient evidence of use of
the whole, as opposed to marely part of the fields, and concluded:

“that there is abundant evidence of continuous use by local people of the whole surface of
these fields for at least the 20- year period required®(14.25, my emphasis).

87. In reaching that conclusion, he accepted that not all of the activities listed in paragraph 14.25 “would be
golng on on all the fields at ail times®. Subject to point (c) (below) the Inspector was entitled to reach that
conclusion. Many of the witnesses who gave evidence made it clear that their own use of the application site
was not confined to one field, but extended to all three fields: see e.g. the evidence of Mise Edgson (7.2),
7.4); Mrs Lancaster (7.6); Mr Pattenden (7.13, 7.16); Mr Cassell (7.33); Mr McCarthy (7.49); and Mr Wain-
man (7.84). Other witnesses referred in- general terms to their use of “the fields”®, and to seeing others using
the fields. There were numerous access points around all three fields, and thase who confined thelr use to
one field did so as a matter of convenience of access and preference, and not in response to a perception
that the other fields were closed to them. Having carefully recorded all the evidence, the Inspector was not
obliged to go through a “field-by-field analysis" before reaching the conclusions in paragraphs 14.23-14.27

(above).
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98. In response to the Claimant's proposition (c) (above) Mr Morgan submitted that it was artificial to "sub-
tract" the use of the footpaths from the other recreational uses. Dog walking may be one of the main func-
tions of a village green (Sunningwell p.357D). The Inspector was aware of the footpath evidence. He specif-
ically referred to Laings' argument at the Footpath Inquiry when the period 1978-19988 was being considered

that:

“the fields would appear to have been used on an informal basis with no definitive line taken®
(14.20).

29. Mr Morgan submitted that the Inspector did distinguish between the use of the paths that developed
around the field boundaries (14.24) and the use of the three fields as a whole {14.25).

100. The evidence at the Footpath Inquiry was potentially significant, becauss the supporters of the Order
wers, in effect, contending that they had used the defined paths for 20 years or more prior to 1898, and had
not simply roamed at will over the fields:

"The claimed footpaths provided useful shortcuts between Hazelmere and facilities of Widmer
End in or near Grange Road, and to North Road. They were also used for recreation and, es-
pecially, for exercising dogs” (para.22, Footpath Inspector's decision letter).

101. The Footpath Inspector rejected Laings’ objection to the Order in paragraph 39 of his decision letter:

“Laings assert that there is informal use by the public of the fields, but no specific footpath
routes. | accept from signs of use on the ground and from my observations of members of the
public in the fields in the course of my site visits, that public use of the fields is not restricted to
the footpaths claimed in the Order. Nevertheless, the routes of the claimed footpaths are dis-
cemible on the. ground, and there is unchallenged evidence of considerable weight that their
routes have been in such use as to satisfy Section 31 of the 1980 Act. Use of other parts of the
fields would not, in my view, affect the accrual of public rights over the ¢laimed footpaths.”

102. As noted above, the Footpath Order confirmed the existence of footpaths all around the perimeters of
each of the three fields (the paths cut acrosa the south western corners of Fields 1 and 3). For obvious rea-
sons, the presence of footpaths or bridleways is often highly relavant in applications under section 22(1) of
the Act: land is more likely to be used for recreational purposes by local inhabitants if there is easy access to
it. But it is important to distingulsh between use which would suggest to a reasonable landowner that the us-
ers believed they were exerclsing a public right of way - to walk, with or without dogs, around the perimeter
of his fields - and use which would suggest to such a landowner that the users believed that they were exer-
cising a right to indulge in lawful sports and pastimes across the whoie of his fields.

103, Dog walking presents a particular problem since it is both a normal and lawful use of a footpath and one
of the kinds of "informal recreation” which is commonly found on village greans. Once lst off the lead a dog
may well roam freely whilst its owner remains on the footpath. The dog is trespassing, but would it be rea-
sohable to expect the landowner to object on the basis that the dog's owner was apparently asserting the
existence of some broader public right, in addition to his right to walk on the footpath?

104. The landowner is faced with the same dilemma if the dog runs away from the footpath and refuses to
retum, so that the owner has to go and retrieve it. It would be unfortunate if a reasonable landowner was
forced to stand upon his rights in such a case in order to prevent the local inhabitants from obtaining a right
to use his land off the path for informal recreation. The same would apply to walkers who casually or acci-
dentally strayed from the footpaths without a deliberate Intention to go on other parts of the fields: see per
Lord Hoffmann at p.358E of Sunningwell. | do not conslder that the dog's wanderings or the owner's attempts
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to retrieve his errant dog would suggest fo the reasonable landowner that the dog walker believed he was
exercising a public right to use the land beyond the footpath for informal recreation.

105. While the Inspector was not obliged to carry out a field-by-field analysis, he was obliged to grapple with
the principal point made in the Claimant's analysis: that looking at the 20-year period, walking, including dog
walking, was the principal activity, and that it was largely confined to the footpaths around the perimeter of
the fields. If that use was discounted, the other activities over the remainder of ths fields were not of such 2
character and frequency as to indicate an assertion of a right over the entirety of tha 38 acres for 20 years,
not least because the other paths (across the fields) only began to evolve after 1993 and so were not
claimed as footpatha (10. 17). In paragraph 14.24 the Inspector appears to have accepted the Claimant's
analysis, up to a point: noting that in addition to walking on the paths that developed around the .field bound-
aries, some of the other activities such as blackberrying would have taken place on or near the boundaries,
rather than across the fields as a whole,

108. But when the Inspector concluded in paragraph 14.25 that there was abundant evidence of continuous
use by local people of the whole surface of the fields he relied “in addition to the dog walking and playing
with children® referred to in Sunningwesll, also upon “general walking (i.e. without dogs)” as being among the
many activities that took place on the fields.

107. Thus the Inspector considered whether the whole, and not merely the perimeter of the fields was being
used, but he did not deal with the Issue raised in the Claimant's analysis: how extensive was the use of the
fields if the use of the footpaths around their boundaries for walking and dog walking (making allowance for
the fact that dogs off the lead may stray, see 10.18) was discounted, such use being referable to the exer-
cise of public rights of way, and not a right to indulge in informal recreation across the whole of the fields.

108. [ accept that the two rights are not necessarily mutually exclusive. A right of way along a defined path
around a field may be exercised in order to gain access to a suitable location for informal recreation within
the field. But from the landowner's point of view it may be very important to distinguish between the two
rights. He may he content that local inhabitants should cross his land aleng a defined route, around the edge
of his fields, but would vigorously resist if it appeared to him that a right to roam across the whole of his fields

was being asserted.

109. | do not suggest that It will be necessary in every case where a footpath crosses or skirts an application
slte under the Act to distingulsh between the exercise of a right of way and the use of a slte for Informal rec-
reation. The footpath may be lightly used as such and the evidence of non-footpath use may be substantial.
But the present case is most unusuai in that there ware recently confirmed footpaths around the perimeters
of all three Fields. These footpaths were not lightly used. The Footpath Inspector had concluded that there
was “unchallenged evidence of considerable weight that their routes have been in such use as would satisfy
section 31 of the [Highways Acf] 1980°. The Claimants drew the Inspector's attention to evidence from one of
GAG's witnesses “that the majority of people in the fields stuck to the boundary footpaths™ (10.18).

110. It is no accident that the Inspector's list of activities in paragraph 14.25 commenced with dog walking
and general walking (i.e. without dogs). On any view of GAG's evidence set out by the Inspector in Chapter 7
of his Report these were the principal activities throughout the 20-year period. A number of the other activi-
ties were very occasional, such as kite flying, or of limited duration, e.g. use by the Cub Scouts appears to
have ceased in 1987 (7.67). | do not underestimate the difficulties confronting the Inspector but he does ap-
pear to have ralied upon the extensive use of the perimeter foctpaths as such, for general and dog walking,
in reaching his conclusion that there was abundant evidence of the use of the whole of the fields for jawful
sports and pastimes for the 20-year period (14.25). To Laings, as a reasonably vigilant, and not an absentes,
landowner those walkers would have appeared to be exercising public rights of way, not indulging in lawful
sports and pastimes as of right. For these reasons the clalm also succeeds on ground (1).



111. | have dealt with grounds (1) and (2) separately, but there is an overiap to this extent. Walkers, whether
with or without dogs around the-perimeter of the fields would have been less likely to have Interfered with Mr
Pennington's use of the fields for growing a hay crop. From the landowner's or agricultural tenant or licen-
see's point of view there would be less reason to resist walkers who kept to the perimeter of the fields. They
would be safely out of the way even whilst machinery was being operated. It would not be reasonable to ex-
pect the landowner or tenant to realise that such persons were, in fact, asserting a right to walk all over the
fialds, through the grass whilst it was growling, or the hay whilst it was being cut, was drying and/or being

baled.

Ground 3: Resldents' Reprasentatlons

112. A number of the local residents who gave evidence before the Inspector, including Mr Wainman who
had made the application on behalf of GAG, knew that the fields were owned by Laings and were being held

for future residential development (7.38, 7.58, 7.73 and 7.93),

113. Part 8 of the GAG's application for registration referred to a supporting document “The Case for Regis-
tration of Three Fields at Widmer Farm, Widmer End As Village Green", a paper compiled by members of
GAG. Under the heading “Name of Claimed Land (Q5)", paragraph 4.1.4 of the paper says:

“Figure 4.1.4 shows the variation In name given by the respondents. It shows that most re-
spondents referred to the area simply as "The fields" - often with some locational prefix e.g.
“The school fields". The term H7 refers to proposals in a draft Wycombe Local Plan in the
1960s where Grange Farm, Terriers Farm, Rockalls Farm together with these fields of Widmer
Farm were proposed for housing development, These proposals were rejected and the term H7
long since removed from official documentation, but it lives on in the memaories of the local
population who strongly opposed the development proposals.”

114, In 1988 Mr Hiscock, one of GAG's witnesses, had written a letter protesting about a planning application
on the fields. His letter did not make any reference to the use of the fields for recreation (7.73). During con-
sultations on the emerging Local Plan in 1897 the Hazlemere Residents' Association submitted a document
opposing residential development, and arguing that Widinar Farm should “revert to full agricultural use®
(7.93). Mr Wainman accepted responsibility for this document. A similar document was submitted by the
Widiner End Residents' Association in 1989. It contended that the agricultural land in the area (including
Widmer Farm) should continuse to be used for agriculture, and not be "fossilised as a country park® (7.94).
Both of these Assaciations were participating organisations in GAG (1.5).

115. Thus, those closely involved with GAG, including Mr Wainman, had known throughout the 20-year pe-
riod that they had no rights aver the fields. They knew that their use of the fields was precarious, and would
be brought to an end by Laihgs as soon as it could obtain planning permission for residential development. It
was hot submitted oh behalf of the Claimant that mere knowledge by the users of the flelds that thelr recrea-
tional activities were not as of right would be sufficient to prevent the user being as of right:

“... an inquiry into the subjective state of mind of the users of the [fields] would be contrary to
the whale English theory of prescription, which ... depends upon evidence of acquiescence by
the landowner...” (Sunningwell, p. 354G)

118. It was accepted that the Court is concerned with "outward appearance™ to the landowner, and not with
“the Individual states of mind” of users, or with their “inward belief' (p.35613). Steed's casa had been wrongly
decided because the Court of Appeal had required applicants to “depose to their belief that the right to
pames and pastimes attached to them as inhabitants of the village" (p.356E). However, it was submitted that
Sunningwell does not deal with the position where users publicly express their inward belief that their use is
hot by right. If a user claiming a prescriptive right has, during the 20-year period, conceded that he has no
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entitlement to the claimed right, his use cannot be "as of right®: see Patal v. W.H, Smith (Eziot) Lt [1987] 1
MR 853 in which a prescriptive right to park vehicles had been claimed.

117. In Mills v. Silver (1881) Ch 271, where there was a claim to a prescriptive right of way, Dillon L.J. said at
p.28417:

"There is then W.H. Smith (Eziot) Ltd [1987] 1 MR 853 whera the defendants claimed a pre-
scriptive right to park vehicles on the plaintiffs’ property and the plaintiffs sought an interlocutory
injunction. It appears from the judgment of Balcombe LJ, at p.861A-B, that the plaintiffs had
been persistently asserting in correspondenca that the defendants had no right to park cars
there and the defendants had been in the correspondanca in practice conceding that and nego-
tiating for a licence to park. Therefore it was held that the user by parking could not have been
user as of right. That seems to me, with all respect to be correct; it was difficult for the defend-
ants to assert their user by parking had heen as of right, when their solicitors had written in
1978, “Our clients appreciate that they do not have a right to park on the yard in question.”

118. In the present case there was no such express concesgion to Laings by any of the participating organi-
sations in GAG, but Laings argued that the representations made by Mr Hiscock and the two Residaents’ As-
sociations in 1988, 1997 and 1999 (above} were nevertheless ralevant because they wers part of the picture,
the "outward appearance”, being presented to the landowner. Local inhabitants were using the fields, but at
the same time they were making representations in public consultations opposing residential development,
not on the basis that they were entitled to use the fields for lawful sports and pastimes, but on the basis that
the fields shouid be more effectively used for agriculture. To set the representations in 1997 and 1989 in
context it will be remembered that Mr Pennington _had ceased to take a hay crop from the fields in the early
1990s.

119. The Inspector recorded the Laings' submission in paragraph 10.32:

“It was suggested that throughout the relevant period Laings knew that most of the users of the
fields were aware of and opposed to its plans to develop the fields in a way wholly incompatible
with the creation of a village green. Nothing in the Sunningwsll decision suggests that such ac-
tual knowledge by the owner is irrelevant to the question of the objective appearance to the
owner. That point simply was not argued in the Sunningwell case.”

120. He responded to this submisslon In paragraph 14.22;

‘I am not persuaded that the fact that some local peopie were aware that from time to time
Laings would put in planning applications, or lacal plan submissions, aimed at securing eventu-
al residential development of the Widiner fields, should be taken as some kind of general notice
from Laings to all the local inhabitants that they (Laings) did not intend to acquiesce in the es-
tablishment of village green rights. That seems to me to be at odds with the approach of the
House of Lords in Sunningwell, and wrong in principle. | do not believe it is right that some sort
of inquest has to be carried out as to whether local people would, if they had thought about it
during the relevant periad, have surmised that the landowner would or weuld not have viewed
their activities with favour, because of his long-term ambitions for the land in question. What
matters is what ths local people actually did on the land, whether they did it openly, and suffi-
ciently extensively, without breaking in, and so forth, not an analysis of their mental state, or
that of those of them who happen to follow local planning debates. It also appears to be true,
as the Applicants observed, that quite a lot of successful village green applications occur in
circumstances where the landowner harbours or has revealed development ambitlons for the
land concerned.”
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121. | agree with the inspector that it would be at odds with Sunningwell and wrang in principle to treat the
fact that some of the users of the flelds were aware of Laings' planning applications as some kind of general
notice from Laings to the local inhabitants that Laings did not Intend to acquiesce in the establishment of vil-
lage green rights. | further agree that what matters is what local paople actually did on the land and not an
analysis of the mental state of those who happened to follow planning debates.

122, But this misses the point that was being made on behalf of Laings: what message was being conveyed
to Laings as landowner by the words, as well as the deeds of the users of the fields? There was no express
concession as in Patel. Unlike a private claim to a prescriptive right, where the Claimant may make such a
concassion, an application under section 22(1) is a clalim that a public right exists and it is difficult to see who
could make a concession which would effectively bind all the local inhabitants. However, in deciding whether
a user has been indulging in lawful sports and pastimes on land "openly and in @ manner that a person right-
fully entitled would have used if' (Sunningwell p.353A), | see no reason why public statements made by that
user as to the existence, or otherwise of the right should not be admissible for the purpose of deciding “how
the mattsr would have appeared to the owner of the land",

123. Unlike inward beliefs, public statements may contribute, together with deeds, to the presentation of an
"outward appearance”.

124. Mr Morgan submitted that an objection to development proposals made under one statutory regime -
Town and Country Planning - could not sensibly be regarded as a concession made in the context of another
statutory regime - the Act - which operates independently of the planning regime. Opposition to planning ap-
plications has been the spur for a number of applications under the Act, including the application in Sun-

ningwell (p.347B).

125, | accept that the context in which a public statement is made will be relevant. The existence or
hoh-existence of a right may be irrelevant in 2 particular statufory context. If so, failure to mention the right
will be of no significance. But it does not follow that a statement must be discounted mersly because it was
made in the context of a different statutory regime. If a statement is equivocal it will be disregarded for that
reason. Mr Hiscock's letter falls into that category: the fact that he did not mention the use of the fields for
recreation when objecting to a planning application in 1988 does not assist Laings: the failure might well
have been due to an oversight on his part.

126. What of the Residents' Associations' responses to public consultation in 1997 and 19997 An objection
to residential development is not inconsistent with an assartion of a right to use the fields for recreational
purposes. But the reprasentations went further: in addition to objecting to residential development, the Asso-
ciations were contending that the fields should be more effectively used for agriculture. Viewed in isolation,
this might not appear to be parifcularly significant, but the representations were capable of contributing to the
overall picture that was being presented to Laings as landowners. The extent to which they did so would
have been a matter for the Inapector to determine, had he approached the issue in this way.

127. Mr Pennington had taken an annual hay crop off the fields until the mid-1990s. The Associations' public
response to the cessation of this agricultural use was not to argue that the fields were being used, and
should be retained for recreational purposes, but that they should revert to “full agricultural use®. Thus the
representations were consistent with the apparent acceptance by the local inhabitants of Laings' right to use
the fields for agricultural purposes.

128. The Inspector's failure to consider this aspect of Laings' case would not, on its own, have been a justifi-
cation for allowing this application, but it doas tend to reinforce Laings' ground (2) {above). Why should it
have appeared to Laings that the users of the fields beliaved that they were exercising a public right if, fol-
lowing their non-interference with Mr Pennington's taking of a hay crop, they (or Associations representing
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significant numbers of them) contended that agricultural use should be resumed following Mr Pennington's
departure?

Ground {4): Locality

128. | can deal with this ground quite shertly because | am in complete agreement with the Inspactor's con-
clusions on this issue.

130. The entries in part 3 of GAG's application on Form 30 were as follows:

“Name by which [the claimed village green is] usually known: The Fields of Widmer Farm
Locality: Widmer End, Buckinghamshire

Colour on plan herewith: Green.”

131. Paragraph 4.1.3 of the Case for Registration listed as a supporting document in Part 8 of Form 30 pro-
vided mare detalls of "L.ocality™:

“There are some minor differences of opinion as to what constitutes the locality but most agree
it includes the Widmer End ward of Hughenden Parish and the Park and Brackley ward of
Hazlemere Parish. It should be noted that the fields are bounded on two sides by the dwellings
of those wards of the Parish Councils areas and on the other two sides by agricultural land.
They are thus not generally visible to casual passers by using roads in the area. Village Green
designation is claimed on the evidence therefore of the resldents of the two Parish wards noted

above and not by the general public.”

132. Before the Inspector, Laings argued that since a village green can ba registered only if there has been
20 years use for lawful sports and pastimes by the inhabitants of a qualifying locality, identification of the lo-

cality was a pre-requisite to registration.

133. There is no dispute that the locality for the' purposes of section 22(1) has to be an area recognised by
the law:

"Such units have In the past been occasionally boroughs, frequently parishes, both ecclesiasti-
cal and civil, and occasionally manors, all of which are~entities known to the law, -and where
there ia a defined body of persons capable of exercising the rights or granting the rights” Per
Harman J, at p.937 of the Ministry of Defence case.

134. In Stsed, Carnwath J. said that “locality” in section 22(]);

“should connate something more than a place or geographical area - rather a distinct and iden-
tifiable community such as might reasonably lay claim to a town or village green as of right.”

{p.501)

135. Laings argued that against this background the reference to “Locality” in Part 3 of Form 30 required an
applicant to identify the locality whence the inhabitants claiming to have indulged in lawful sports and pas-

times on the application land came.

136. The Inspector described this argument as:
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“wholly without merit and wrong. It is obvious that the particulars sought in Part 3 are only in
relation to identlfying the correct location and extent of the claimed land and have nothing to do
with the section 22 issue at all"(3.8).

137. | agree, Part 3 is headed "Particulars of the land to be registered, i.e. the land claimed to have become
a town or village green.” Given the importance of the locality in the statutory scheme it might have been de-
sirable to require an applicant to provide information about the locality served by the village green in the pre-
scribed form, but Form 30 does not require the provision of such information.

138. The Case For Registration explained that village green designation was being claimed by the residents
of Widmer End Ward of Hughenden Parish and the Park and Brackley Ward of Hazlemere Parish. Had that
remained the positlon, Laings would have had a goad prospect of persuading the inspector that there was no
qualifying locality; either because electoral wards are nof localities, or if they are, because the wards consti-
tuted two localities, and tha inhabitants of one would not be inhabitants of the ather. These arguments were
advanced In Laings' written objection to the application.

139. In response to these arguments GAG's opening statement on the first day of the Inquiry contended that
the Wards of Widiner End in Hughenden and Park and Brackley were certain:

"So too is the Ecclesiastical Parish of Hazlemere, Similarly the Civil Parishes of Hughendon are
certain.”

140. It was further submitted that the users lived in the houses which were in “a tightly connected group
around the village green”. Four possible descriptions of the locality were set out. They Included:

“That the users are in the locality of the Ecclesiastical Parish of Hazlemere...”

141. A plan showing the boundary of the ecclesiastical parish was difficult to obtain, and one was not pro-
duced until the final day of the Inquliry, shortly before closing submissions. Despite the belated arrival of the
plan Laings was able to respond in. its final submission:

*10.78 The Applicants at the Inquiry had made reference for the first time to the Ecclesiastic
Parish of Hazlemere as belng a possible locality. While Laings accept than an Eccelsiastical
Parish could be a locality in former times, there is no basis in modem secular times for regard-
ing a religious division as a locality for the purpose of villaga green rights. Harman J. in MOD v
Wiltshire daes not purport to say that there can now be prescription in favour of an Ecclesiasti-
cal Parish; all he was doing was stating that in the past it could be in favour of an Ecclesiastical

Parish.

10.79 It should be regarded as very curious that priority should now be put on the Ecclesiastical
Parish when it was not even mentioned in the application or supporting material; only in the
Applicants’ closing submissions had the Ecclesiastical Parish been put as a priority.

10.80 In any event it was suggested that on the evidence there was a minimal relationship be~
tween use of the application site and the Hazlemere Ecclesiastical Parish, whose boundary
extends way beyond the principal user of the application site. None of the Applicants' witnesses
had actually suggested that all of the inhabitants of the Ecclesiastical Parish are now entitled to
tights over the new village green. Such a claim would be not only contrary to the Applicants'
original application form and the way thelir case was first presented; it would also be considera-
bly more burdensome to Laings than the present usage or that of a smaller locality,”
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142. Mr George submitted to me, as he had submitted to the Inspector, that it was not permissible for GAG
to amend the description of the qualifying locality -from that contained in paragraph 4.1.3 of the case for
Registration. The Inspector rejected that submission saying:

“3.9 It is clear from the scheme of the Act and the Regulations that the question of what is the
relevant 'locality' {or if appropriate “neighbourhood within a locality”) in the Section 22 sense is
matter of fact for the Registration Authority to determine (albeit in accord with comrect legal
principles) in the light of all the evidence, which may indeed contain a number of conflicting
views on the topic. There is no requirement In the Form or Regulations for an applicant to
commit himself to a legally correct {or any) definltion of the "Section 22 locality” {or 'nelghbour-

hood"."

143, He reiterated this conclusion in paragraph 13.1 of the Report when deallng with “Locality”. | agree with
the Inspector. The purpose of giving notification of an application to the owner and occupier and to the public
(see Regulation 5 of the Regulations, above) is fo elicit further evidence and information, in addition to that
contained in the application. Form 30 is not to be treated as though it is a pleading in private litigation. A right
under saction 22(1) is being claimed on behalf of a section of the public. The Registration Authority should,
subject to considerations of faimess towards the applicant and any objector to, or supporter of, the applica-
tion, be able to determine the extent of the locality whose inhabitants are entitled to exercise the right in the

light of all the available evidence.

144. Mr George submitted that Laings were prejudiced by the |ate identification of the Ecclesiastical Parish
as the qualifying locality because it was not possible to prepare to meet GAG's case on locality on the basis
on which it was ultimately decided by the Inspector. He accepted that Laings did not ask the Inspector for an
adjournment. Lalngs did complaln about the late introduction of Hazlemere Ecclesiastical Parish as a possi-
ble qualifying locality, because the Inspector reported in paragraph 3.10:

“Laings have not been in the slightest degree prejudiced or misled. They knew from the outset
what the applicants' position was, and indeed fully took up the opportunity presented by the In-
quiry to address the question of what the relevant locality might or might not be for the purpos-
es of Section 22 of the 1985, a matter which | consider later in this report.”

145. | agree that there was no prejudice. Laings were represented at the Inquiry by leading and Junior coun-
sel, The Inquiry commenced on 5th November and did not conclude until 13th November. There was ample
fime for Lalngs to decide how it wished to respond to GAG's case In relation to the Haziemere Eccelesiastical
Parish. Laings did respond in some detail: see paragraphs 10.78-10.80 of the report (above). If it had been
felt that there was inadequate time to make a proper response, then an adjournment could have been

sought.

146. The Inspector considered:

“whether any apparent “locality” which emerges from the evidence is legally capable of
amounting to a sectlon 22 ocality"(1 3.2)

with great care and in considerable detail in paragraphs 13.3-13.25 of his report.

147. GAG had submitted that:

“the safest way of interpreting the correct locality in this case is the Ecclesiastical Parish of
Hazlemere. It is clear that the predominant amount of users come from that area.”(8.25)

148. In paragraph 13.21 the Inspector accepted that point:
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“l accept the point made by GAG that it is obvious whether one takes as the putative "locality”
the combined civil wards of Park and Brackley (Hazlemere) and Widmer End (Hughenden), or
the ecclesiastical parish of Hazlemere, in either case the evidence shows that the overwhelm-
ingly predominant element of village green types use of the fields has been by inhabitants of

the area concemed.”

149. Those conclusions are challenged by Laings on two grounds. First, it is submitted that in the secular
world of the [ate twentieth century Parliament in 1965 could not have envisaged that an ecclesiastical parish
would constitute a qualifying locality for the purposes of registering a new class [c] village green, Harman L's
reference to ecclesiastical parishes in the Ministry of Defence case (above) as having “in the past® supported
a class [b] village green is not an authoerity for the proposition that an scclesiastical parish is capable of being

a qualifying locallty for a new class [c] green.

150. The Inspector rejected that argument, saying in paragraphs 13.23 and 13.24:

“... In my judgment “locality” as long as it is certain enough is not something which must be re-
garded in modem times as a concept restricted to current local government boundaries (which
is rather what Laings' were suggesting in argument). Such a view ig not consistent with quite
modem authority in the shape of MOD v Wilfs case (whatever may be status of that decision
more generally after Sunningwell). It seems to me, as a matter of judgment, that in many rural
and semi-ruralfedge of urban areas of the acclesiastical parish continues to be of just as much
significance to the lives of its inhabitants as the civil parish and the doings of civil parish coun-
cils. | agree with GAG that this is not just 2 matter which affects active regular churchgoers, but
is potentially relevant to such matters as quelification for church schools, or to get mamried, or
christened, etc., in the Parish Church.

The eccleslastical parish in this case clearly is quite a coherent area, and is precisely the area
from the buiit up core of which the “users® of the fields do predominantly come. The ecclesias-
tical parish is clearly certaln. in my judgment, as a matter of fact, the Ecclesiastical Parish of
Hazlemere is the best and most appropriate way of identifying the relevant “locality™ here in the
sense meant by Section 22 of the 1965 Act; | attach ta the back of this report a map shawing
the information | was given as to the boundaries of that ecclesiastical parish.”

151. Again, | agree. In 1965 Parliameant was trying to make it less, not more difficult to establish the exist-
ence of village green rights. Ecclesiastical parishes are entities known to the law, they have defined bounda-
ries, and since they have frequently been used in the past as qualifying iocalities for customary village
greens it is difficult to see on what basis Parliament could have intended that they should not be so used for
the purpose of establishing the existence of new class [d] village greens.

1562, Second, it is submitted that even if the Inspactor was entitled to conclude that an ecclesiastical parish
could be a qualifying locallty, there was no nexus between the Hazlemere Ecclesiastical Parish and the
clalmed rights, save for residence within the parigh. There was no evidence that any of the users, if chal-
lenged, would have attributed their recreational use of the fields to resldence within the ecclesiastical parish.

153. In my view this is a thinly veiled attempt to revive the argument that was rejected by the House of Lords
in Sunningwell. In effect, the Claimant is complaining that “the witnesses did not depose to their belief that
the right to games and pastimes attached te them as inhabitants of [the Ecclesiastical Parish of Hazlemere]®.

154. Since the Inspector was not concerned with the individual states of mind of the users, he did nét have to
consider whether they would have attributed their recreational use of the fields to residence within any par-
ticular area. It was sufficient for the purposes of section 22 that, as the Inspector concluded, the "over-
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whelmingly predominant element of village green types of use of the fields has been by inhabltants of the
area concemed”.

155. Accordingly, | would reject ground (4) of the challenge to the Council's degision, but allow the applica-
tion on grounds (1), (2) and (3), for the reasons set out ahove,

The Human Rights Chailenge

156. Before the Inspector Laings argued that reglstration of the fields as a village green would amount to a
de facto deprivation of property without compensatian, contrary to Article 1 of Protocol 1 to the Convention
("Article V'). Laings' submissions under the Human Rights Act 1998 (“the 1998 Act’) are set out in para-
graphs 10.86-10.92 of the Report. In paragraph 11. 1 the Inspector sald that he was:

“not persuaded that there is any foree in Laings' argument that there is any Inherent or funda-
mental conflict between the village green reglstration provisions of the Commons Registration
Act 1865 and the Human Righis Act 1998, including the "convention rights” which the latter
brought directly Into English law for the first time. | agree with the Applicants that even if it can
be said that registration of land as a village green potentially interferes with the peaceful en-
joyment by a landowner of his possessions, i.e. the land concerned, and so raises the issue of
Article 1 of the First Protocol of the Human Righis Convention {included in Pert !l of Schedule 1
to the 7998 Act) the proviso set out within that Article is obviously applicable to a case like this.

157. He amplified his reasoning in paragraphs 11.2-11.5 of the Report. Before me Mr George submitted that
saction 22(1) of the Act was incompatible with Article 1:

(a) Registration Interfered with Laings' peaceful enjoyment of its possessions.

{b) The degree of interference was such as to amount to a de facto deprivation of possessions
without compensation: Laings was effectively deprived of all meaningful use of its land,

(c) Alternatively, registration was a most severe interference with property rights going well be-
yond a mere “control of use”,

{d) While the deprivation/interference/control was authorised under domestic law by the Act, it
was not lawiul for the purposes of Articla 1 because “the quality of the law”", as contained in the
Act, was not “compatible with the rule of law”, in that the Act did not provide “protection in the
form of procedural safeguards from arbitrariness”.

{e) Since the aim of the registration procedure in the Act was not clear, it could not be said that
the interference was in pursuit of a legitimate aim, or what public, as opposed to local, interest
was being served by the interference.

(f) In view of the absence of compensation, and the draconian effects of reglstration, effectively
sterilising Laings’ land bank for all time, the Act did not strike a fair balance between the gen-
eral Interest and the protection of Laings' rights as landowner, and imposad an “excessive bur-
den® upon Laings.

158. The Secretary of State for the Environment, Food and Rural Affairs was joined as an Interested Party in
relation to the claim for a declaration of incompatibility. On behalf of the Secretary of State, Mr Maurici sub-

mitted that:

{a) The village green registration procedures in the Act did not engage Article 1 at all, being
closely analogous to the acquisition of rights by prescription or adverse possession.
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(b) If Article 1 was engaged, registration did not amount to a deprivation of property, butto a
control of use, albeit "a very strong control".

(c) The Act was not incompatible with the rule of law. It was legitimate for States to frame legal
rules to promote legal certainty, the law relating to prescription (and, by analogy, registration)
promoted that end. There were ample procedural safeguards: an informal Inquiry coupled with
the availability of judicial review.

(d) Registration pursued a legitimate aim in the public interest; to resolve unceriainties as to the
existence of rights over land which has been used for recreation purposes for many years, and
to secure the use of such land for recreation and exercise by persons living In the locality. A
measure may be in the public interest even though it bensfits only a section of the public.

(e) The Act struck a fair balance between the interests of the landowner and the general inter-
est. Compensation was not essential where there was merely a control of use or other form of
interferencs falling short of deprivation.

However draconian, the effects of registration were less serlous than the consequences of a
successful claim of adverse possession.

189. On behalf of the Council, Mr Morgan adopted Mr Maurici's submissions.

180. These wide ranging submissions fortified by ths citation of numerous authorities, took up much of the
five-day hearing betwean 25th March and 2nd April. At the conclusion of the hearing the parties asked for
judgment to be deferred pending the declsion of the House of Lords in Wilson v. First County Trust (No.2)
2001 3 W.L.R. 42 {CA). | agreed, since at that time it was hoped that thelr Lordships' decision would be
available by the end of May. When it became clear that this would not be the position, the parties agreed that
| should proceed to give judgment. Since | have cancluded that the domestic law challenge succeeds there
wili be no interference with Laings' peaceful enjoyment of Its possessions, and it is unnecessary to resoive
the issues relating to Article 1. Having expended so much time and energy on their submissions under the
human rights challenge, the parties understandably expressed a wish during the hearing that [ should re-
solve those issues whatever might be my conclusions under the domestic law challenge.

161. The arguments relating to Article 1 were very wide ranging and raised important issuas of principle. |
realise that the parties will be disappointed, but | do not consider that it would be appropriate for me, at first
instance, to seek to resolve the many disputed issues relating to Article | on a purely hypothetical basis.
Success for the Claimant on certain of its criticisms of the Inspector's Report under the domestic law chal-
lenge - for example, failure to distinguish between the use of footpaths as such and the use of the fields for
lawful sports and pastimes - might have left open the substantive issues under Article 1, since the defact
under domestic law could have been remedied by remitting the matter for rehearing by the same, or another
Inapector. But Laings' success on ground (2) is fatal to the cage for registration as a village green. It would
not be right to exercise the discretionary jurisdiction conferred by section 4(2) of the 1998 Act in circum-
stances where there has been, and can be, no breach of the Claimant's rights under the Convention.

162. Setting aside all the other issues of principle (above), the answer to the question whether a particular
interference with property rights places a disproportionate burden upon a landowner will be largely, if not
wholly, fact-dependant, Preventing a landowner who has been using his land for agricultural purposes for all
or part of the last 20 years from continuing to use it for such purposes, is one thing; preventing a landowner
who has made no effective use of his land for the last 20 years from recommencing any use, save for rough

grazing, is another,

Conclusion

53



163. For these reasons | decline to make a declaration under the 1998 Act. The issues in the human rights
challsnge do not arise, because the ¢clalm succeeds, and the Regulatory Committee's resolution dated the C
April 2002 must be quashed, on grounds (1), (2) and (3) of the domestic law challenge.
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{2010] 2 All ER 613

R (on the application of Lewis) v Redcar and Cleveland Borough Councll and anoth-
er

[2010] UKSC 11

SUPREME COURT
LORD HOPE DP, LORD RODGER, LORD WALKER, LORD BROWN AND LORD KERR SCJJ

18-20 JANUARY, 3 MARCH 2010

Commons — Registration — Town or village green — User as of right — Application made by local inhabitanis
to register part of land used as golf course as town green — Local inhabitants claiming user ‘as of nght’ to
land — Inspector recommending rejection of application on grounds that use by local inhabitants not ‘as of
right' and 'deferring' to use by golf club — Local authorify accepling inspectfor's recommendation — Whether
local inhabitanis' use of land ‘as of right'— Commo 2 s 15/4

L and cther local residents applied for registration of an area of open [and owned by the local authority as a
town or village green under s 15(4)* of the Commons Act 2008 on the basis that 'a significant number of
inhabitants of any locality, or of any neighbourhood within a locality, indulged as of right in lawful sports and
pastimes on the land for a period of at least 20 years'. The area of land in issue (the disputed land) at the
relevant time included part of a golf course. The remainder included areas of rough ground which had been
used by local residents for informal recreation such as dog walking and children’s play. The inspector ap-
pointed by the registration authority found that the relationship betwean the golfers and the local recreational
users was generally cordial and that the reason why the golfers and local residents got on so well was be-
cause the local people did not materially interfere with the use of the land for piaying golf: ‘Many of the ap-
plicants' witnesses emphasised that they would not walk an the playing areas when play was in progress.
They would wait until the play had passed or until they were waved across by the golfers. Where local people
did inadvertantly impede play, a shout of “fore” would be enough to clear the course. | find that racreational
use of [the disputed land] by local people overwhelmingly deferred to golfing use'. The inspector concluded
that the recreational uaer of the disputed land was not 'as of right' because it deferred to extensive use of the
land by the golf club. He recommended that the application for registration be dismissed. The authority ac-
cepted his advice and rejected the application. L applied for judicial review. The judge dismissed the applica-
tion on the basis that the local residents' deference to the golfers had prevented their user being 'as of right',
The Court of Appeal dismissed L's appeal and he appealed to the Supreme Court.
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Held - It was well established that user 'as of right' was sufficiently described by the fripartite test nec vi, nec
clam, nec precario (not by force, nor stealth, hor the licence of the owner) and that the question was how the
matter would have appeared to the owner of the land. In the instant case it was difficult to

Sactlon 185, so far as material, is set out at [1], balow
{2010} 2 A ER 613 8t 614

see how a reasonable owner would have concluded that the residents were not asserting a right to take rec-
reation on the disputed land simply because they normally showed civility—or deference—toward members
of the golf club who were out playing golf. Although the residents had acted towards the golfers with courtesy
and common sense the fact remained that they had been regularly, in large numbers, crossing the fairways
as well as walking on the rough. A reasonably alert owner could not have failed to recognise that that user
was the assertion of a right and would mature into an established right unless the owner took action to stop
it. Accordingly, the inspector had misdirected himself as to the significance of perfectly natural behaviour by
the local residents. The appeal would therefore be allowed (see [38], [38], [49], [66], [67], [71], [75H79], [84],
[85], [87], [©3]-[97], [108]{104], [118], [116], below).

R v Oxfordshire CC, ex p Sunningwell Parish Council [1999] 3 All ER 385 applied.

Decision of the Court of Appeal [2009] 4 All ER 1232 reversed.
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Appeal

Kevin Paul Lewis appealed with permission of the Supreme Court given on 7 December 2009 from
the degision of the Court of Appeal {Laws, Rix and Dyson LJJ) on 18 January 2008 ([2008] EWCA
Civ 3, [2009] 4 All ER 1232) dismissing his appeal from the decision of Sullivan J on 18 July 2008
([2008] EWHC 1813 (Admin}, [2008] All ER (D) 284 (Jul}) refusing his application for judicial review

of the decision of the General Purposes and Village Greens Committee of Redcar and Clevaland
Borough Council to reject the application to register part of the [and in Redear known as Coatham
Common as a fown or village green under the Commons Act 2008. The respondent borough coun-
cil was the registration autherity and the freehold owner of the relevant land. Persimmon Homes
(Teeside) Ltd appeared as an interested party. The facts are set out in the judgment of Lord Walk-

er.
f2010] 2 ANER 813 at 616

Charles George QC, Jeremy Pike and Cain Ormondroyd (instructed by Irwin Mitchell, Sheffield) for the ap-
pellant.

Goeorge Laurence QC and Rodnay Stewart Smith (instructed by Rachsl Dooris, Middlesbrough) for the re-
spondent.

Ross Crail (instructed by Ward Hadaway, Newcastle upon Tyne) for the interested party.

Judgment wes reserved.

3 March 2010. The following judgments ware deliverad.

LORD WALKER SCJ.

1] Sectlon 15 of the Commons Act 2008, so far as relevant to this appesl, provides as follows:
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'Registration of greens.~~(1) Any person may apply to the commons registration authority to
reglster land to which this Part applies as a town or village green in a case where subsection

{2), (3) or (4) applies.

{2) This subsection applies where——(a) a significant humber of the inhabitants of any locality, or
of any neighbaurhood within a locality, have indulged as of right in lawful sports and pastimes
on the land for a period of at least 20 years; and (b) they continue to do so at the time of the

application ...

(4) This subsaction applies (subject to subsection (5)) where—(a) a signiflcant number of the
inhabitants of any locality, or of any neighbaurhood within a locality, indulged as of right in law-
ful sports and pastimes on the land for a period of at least 20 years; (b) they ceased to do so
before the commencement of this section; and {c) the application is8 made within the period of
five years beginning with the cessation referred to in paragraph (b) ...

(7) For the purposes of subsection (2){b) in a case where the condition in subsection (2)(a) is
satisfied—{a) where persons indulge as of right in lawful sports and pastimes Immediately be-
fore access to the land is prohibited as specified in subsection (8), those persons are to be re-
garded as continuing so to indulge; and (b) where permission is granted in respect of use of the
land for the purpeses of lawful sports and pastimes, the permission is to be disregarded in de-
termining whether persons continue to induige in lawful sports and pastimes on the land “as of

right".'

The application relevant to this appeal was expressed to be made under s 15{4). It was suggested in argu-
ment that (because of the 'deeming’ provision in sub-s (7)) it was also, or alternatively, made under sub-s (2),
In any case it was a valid application, and neither sub-s (5) nor sub-s {(6) Is in point.

The issue

[2] The general issue for the court is whether a piece of open land next to the sea in Redcar ought to have
been registered as a town green under s 15. For at least 80 years bafore 2002 the land in question (the dis-
puted land) formed part of a golf course in regular use by members of the Cleveland Golf Club, whose trus-
tees were tenants of the course, The inspector who held a public inquiry found as a fact that when local res-
idents using the disputed land for recreation engountered members of the golf club playing golf, the former

'deferrad' to the latter. in these circumstances the legal issue for the court can be more
[2010]1 2 ATER 613 al 617

particularly stated as whether the legal consequence of this deference was that the local residents were not
indulging in recreation 'as of right' within the meaning of the 2008 Act.

[3] During the [ast decade there have been three important decisions of the House of Lords dealing with dif-
ferent aspects of the law (as it stood before the 2008 Act) as to town and village greens: R v Oxfordshire CC,
ex p Sunningwell Parish Council [1999] 3 All ER 385 [2000] 1 AC 335 (Ex p Sunningwell), R (on the applica-
tion of Baresford) v Sunderfand City Council [2003] UKHL 60, [2004] 1 All ER 160, [2004] 1 AC 888 (Ber-
esford's case) and Oxfordshire CC v Oxiford Cily Council [2008] UKHL 25, [2008] 4 Al ER 817, [2006] 2 AC
874 (the Oxfordshire case). In none of these appeals did the House of Lords have to decide the point now at
issue, although both sides have placed reliance on some passages in their Lordships' opinions. The 2006
Act (which is still not fully in force) makes important changes in the law, but does not directly affect the issue

of deference.

The facts
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[4] The appellant, Mr Kevin Lewis, is one of five |ocal residents who made the application for registration of
the disputed land under s 15 of the 2006 Act. The first respondent, Redcar and Cleveland Borough Councll,
has a dual capacity, being both tha registration authority and the freehold owner of the disputed land. The
second respondent, Persimmon Homes (Teesside) Lid is an interested party. It has since 2003 been the
borough council's development partner in the Coatham Links coastal regeneration project. The project is for
a mixed development for residential and leisure purposes on a site extending to 14 hectares. The disputed
land forms an important, and possibly Indispensable, part of the development site. The appeal is therefore of
great importance to the parties, as well as raising a point of law of general public interest.

[5]1 Redcar is on the south side of the Tees estuary. The disputed land is part of an area known as Coatham
Common or Coatham Links (Coatham was originally a separate village but is now part of Redcar). On the
south (landward) side of the disputed land there is a mainly residential area. To the east is the site of the
former clubhouse and a leisure centre (the clubhouse site is not included in the disputed land but was in-
cluded in the earlier application mentioned below). To the west is more open land still used as a golf course.
To the north is the beach and the North Sea. The disputed land formerly included the tees, fairways and
greens of the first and eighteenth holes, and a small practice area.

[6] The inspector's report dated 14 March 2006 described the boundaries in more detail and contained (pa-
ras 6 and 7) this further description of the disputed land (referred to as 'the Report Land'):

"The character of the Report Land is typical of coastal sand dunes, with irregular sand hills cov-
ered in rough grass. The dunes are noticeably higher on the northern side. There is a flatter
area along the southem side, particularly west of the Church Street access. The former tees,
greens and fairways of the golf course are no longer obvious. The Report Land is crossed by
numerous informal paths of which the most well used run alongside and close to the southem
and northern boundaries. A number of photographs show the general nature of the land.

[2010] 2 AHER 613 at 618

There are some fairly new signs erected by [the borough councll] on the Report Land. The gist
of the signs Is that they give the public temporary permission to use the Report Land for recrea-
tion pending its radevelopment. | call these signs “the permissive signs".'

The footpath near the southem boundary is a public footpath.

[7] Mr Lewis and his fellow applicants applied for registration of the disputed land on 8 June 2007, soon after
8 15 of the 2006 Act had come into force on 5 April 2007. It was not the first application that had been made
in respect of the disputed land. An earlier application had been made by another group of local regidents on
1 March 2005. It was therefore considered under the earlier law, that is the Commons Reagistration Act 1965
as amended by the Countryside and Rights of Way Act 2000. This earlier application was the subject of a
public inqulry held by Mr Vivian Chapman QC as an inspactor appointed by the borough council as registra-
tion authority. The inquiry was held over several days in December 2005 and January 2006. Mr Chapman
produced a lengthy report dated 14 March 2006 recommending that the application should be refused, and
the borough council accepted his recommendation. An application for leave for judicial review of that deci-
sion was refused on the papers by Collins J on 22 August 2008 and was not renewed.

[8] When the second applicatlon was made in 2007 it was rightly thought that It was unnecessary, and would
be a waste of ime and money, to hold a second public inquiry, since it would be directed to the same factual
issues. Mr Chapman did however (in connection with the first application) make a second report dated 9

June 2008 addressing the decislon of the House of Lords In the Oxfordshire case (he advised that it made no
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difference to his conclusions, and that in any case it was not open to the barough council to reopen its deci-
sion).

[9] The relevant findings of fact are therefore in Mr Chapman's report dated 14 March 2008 on the first ap-
plication. The crucial findings are In paras 171, 172, and 175. These paragraphs are set out in fulf in the
judgment of Dyson LJ in the Court of Appeal ([2009] EWCA Civ 3, [2009] 4 AllER 1232, [2009] 1 WLR
1481), but they are of such central importance that they need to be set out again. Paragraph 171 dealt with
use of the disputed land by golfers:

'l find that, from as far back as living memory goes (at least as far back as the 1920s), the Re-
port Land was continuously used as part of the Cleveland Golf Club links. The only exception is
that the golfing was suspended during Warld War |I, Golfing use ceased in 2002. | find that the
club was a popular one and that the golf links were well used nearly every day of the year. In
the years before 2002, the Report Land was used for the club house, the first and eighteenth
holes and for a practice ground. There is some evidencs that the precise configuration of the
course changed somewhat over the years. The club house, tees, fairways, gresns and practice
ground did nat, however, take up the whole of the Report Land and there were substantial are-
as of rough ground beside and between these features.’

[10] Paragraph 172 dealt with use by non-golfera (that is, local residents):

'| find that from as far back as living memory goes, the open parts of the Report Land have also
been extensively used by non-golfers for informal recreation such as dog walking and children's
play. Some of the walking has been linear walking in transit. Thus the informal paths running

[2010] 2 ANER 613 at 813

east-west have been used by caravan resldents to get access to the centre of Redcar with Its
shops and public houses. Also, there Is evidence of people taking a short cut south-north from
Church Street to the gap in the fence in Majuba Road. However | am satisfied that the open
parts of the Report Land have been extensively used by non-goifers for general recreational
activities apart from linear walking. | prefer the evidence on this point of the Applicants' wit-
nesses and of Mr Fletcher to the evidence of the objector's other withesses that such use was

occasional and infrequent.’

[11] Paragraphs 173 and 174 concluded that the local people who used the land for informal recreation
came primarily from the Coatham area of Redcar. Then para 175 dealt with the relationship between the two

types of use:

'l find that the relationship between the golfers and the local recreational users was generally
cordial. Thera was evidence of only a few disputes. Only Squadron Leader Kime seems to
have caused problems by actively asserting a right to use the Report Land and the golf club
appears to have fried to avoid any formal dispute with him. In my judgment, the reason why the
golfers and the local people generally got on so well was because the local peopie {with the
exception of Squadron Leader Kime) did not materially interfere with the use of the land for
playing golf. Many of the Applicants' witnesses emphasised that they would not walk on the
playing areas when play was in progress. They would wait untll the play had passed or until
they were waved across by the golfers. Where local people did inadvertently impede play, a
shout of *fore" would be enough to warn them to clear the course. [ find that recreational use of
the Report Land by local people overwhelmingly deferred to golfing usa.’
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[12] Paragraph 221 (in the part of the report applying the law to the facts as found) referred to the decisions
of Sullivan J in R (on the application of Laing Homes Lid) v Buckinghamshire CC [2003] EWHC 1578 {(Ad-
min), [2003] 3 EGLR 70 and Judge Howarth in Humphreys v Rochdale Metropoliitan BC (18 June 2004, un-
reported):

'Leaving aslde the public footpath, | consider that the reasoning in [the Laing Homes case] and
[Humphreys' case] squarely applies to the Report l.and in the present case. Use of the Report
Land as a golf course by the Cleveland Golf Club would have been in breach of [a 12 of the In-
closure Act 1857] and [2 29 of the Commons Act 1878] if the Report Land had been a town or
village green. It was a use which conflicted with the use of the Report Land as a place for in-
formal recreation by local people. It was not a use which was with a better view to the enjoy-
ment of the Report Land as a town or village green. The overwhelming evidence was that in-
formal recreational use of the Report Land deferred to its extensive use as a golf course by the
Cleveland Golf Ciub. Accordingly, use of the Report Land by local people was not as of right
until use as a golf course ceased in 2002.

Mr Chapman concluded (para 223) that (apart from use of the public footpath) recreational user of the dis-
puted land was not as of right before 2002 becauss it deferred to extensive use of the land by the golf club,
and that user as of right was not continuing because of the permissive signs erected in 2003.

[13] it is convenient, at this point, to dispose of the matter of the signs. They were contentious earlier but are
no longer a live issue. There were two sets of signs: waming signs erected by the golf club In 1998 and the

permmissive signs
[2010] 2 AllER 613 at 620

erected by the borough council in 2003. The waming signs read 'Cleveland Golf Ciub. Waming. It is danger-
ous to trespass on the golf course'. The inspector found (para 178):

'Although these were vandalised several times after which the golf club gave up trying to main-
tain them, | am satisfied that they were in place long enough for regular users of the report land
to know of them. Indeed it seems that they caused a stir locally because of the implication that

local people using Coatham Common were trespassers.’

The inspector treated them as material to the outcome of both applications, but on judicial review of the sec-
ond application Sullivan J {[2008] EWHC 1813 (Admin) at [11]-[23], [2008] All ER (D) 264 (Jul) at [11]~[23])
held that the wording was too ambiguous o alter the character of the residents' use of the land, and that
conclugion has not been challenged by the respondents. The parmissive signs erected in 2003 were fatal to
the first application but not to the second application, because of the change in the law made by s 15 of the

2006 Act.

The course of the second appllcation

[14] Mr Chapman advised the borough councll in an opinion dated 12 June 2007 that the application made
on 8 June 2007 was bound to fail on two of the same grounds on which the first application failed, that is the
deference issue and the 1998 waming notices. He recommended that the application should be summarily
dismissed, subject to any new points raised by the applicants. Various points were raised but in three further
opinions dated 29 July, 13 October and 18 October 2007 Mr Chapman maintained his advice that the appli-
cation should be rejected. On 18 October 2007 the borough council, by its ganeral purposes and village
greens committee, accepted Mr Chapman's advice and resolved to reject the application for registration.
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[15] On 18 July 2008 Sullivan J, at a 'rolled up' hearing, granted the applicants permission to apply for Judi-
cial revlew of the borough council's decision, but dismissed the substantive application. He did so on the
greund that the local residents' deference to the golfers had prevented their user being 'as of right' before
2002. He relied on para [82] of his own Judgment In the Laing Homes case [2003] 3 EGLR 70, and on Lord
Hoffmann's opinion In the Oxfordshire case [2006] 4 Al ER 817 at [51] He granted leave to appeal, com-
menting, 'deference Is judge-made law, judge-made by me".

[16] The Court of Appeal (Laws, Rix and Dyson LJJ) unanimously dismissed the appeal in reserved judg-
ments handed down on 15 January 2009: [2009] 4 All ER 1232. Dyson LJ gave the principal judgment, and
Rix LJ added a concurring judgment. Both judgments put the decision squarely on the ground of deference
excluding user as of right (although Dyson L.J denied that there was any 'principle of deference’). The provi-
sions of two Victorian statutes relating to greens (8 12 of the Inclosure Act 1857 and g 28 of the Commons
Act 1878) which had formed part of the grounds of decision in the Laing Homes case, were not relied on in
the Court of Appeal. In short, all the subsidiary issues have disappeared and this court is faced with the sin-
gle issue of deference. It is not however a simple issue.

As of right

[17] The concept of user 'as of right' is found (either in precisely those words or in similar terms) in various
statutory provisions dealing with the acquisition
[2010]1 2 Al ER 613 at 621

by prescription of public or private rights. Section 5 of the Prescription Act 1832 makes it sufficient io plead
enjoyment 'as of right' (while s 2 refers to a way 'actually enjoyed by any person claiming right thereto without
interruption for the full perlod of 20 years'). Section 31 of the Highways Act 1980 refers to use of a way bsing
‘actually enjoyed by the public as of right and without interruption for the full period of 20 years'. Section
22(1A) of the 1865 Act, as substituted by the 2000 Act, refers simply to inhabitants indulging in lawful sports
and pastimes 'as of right' for at least 20 years.

[18] Both Ex p Sunningwelf [18991 3 All ER 385, [2000]1 1 AC 335 and Beresford's case [2004] 1 All ER 180,
[2004] 1 AC B89 were concerned with the meaning of 'as of right' in the 1965 Act. In Ex p Sunningwel! Lord
Hoffmann discussed the rather unprincipled development of the English law of prescription. He explained

([1999] 3 Al ER 385 at 391, [2000] 1 AC 335 at 350-351) that by the middle of the nineteenth century the

emphasis shifted from fictions—

'to the quality of the 20-year usar which would justify recognition of a prescriptive right or cua-
tomary right. It became established that such user had to be, in the Latin phrase, nec vi, nec
clam, nec precario: not by force, nor stealth, nor the licence of the owner. (For this requirement
in the case of custom, see Mills v Colchesier Corp (1867) LR 2 CP 476 at 488.) The unifying
element in thess three vitiating clrcumstances was that each constituted a reason why it would
not have been reasonable to expect the owner to resist the exercise of the right—in the first
case, because rights should not be acquired by the use of force, in the second, becausa the
owner would not have known of the user and in the third, because he had consented to the us-

ar, but for a limited period.’

Lord Hoffmann pointed out that for the creation of a highway, there was an additional requirement that an
intention to dedicate it must be evinced or inferred (as to that aspect see R (on the application of Godman-
chester Town Councily v Sacretary of State for Environment, Food and Rural Affairs, R (on the application of
Drain) v Secretary of State for Environment, Food and Rural Affairs [2007] UKHL 28, [2007]1 4 All ER 273

[2008] 1 AC 221).



(191 In Ex p Sunningwell the villagers had used about ten acres of glebe land for dog-walking, children's
games, and similar activities. This use seems to have coinclded with the land being let for grazing by horses,
but the report gives little detail about this. The inspector (as it happens, Mr Chapman) advised against ac-
ceptance of the registration because although the withesses had said that they thought they had the right to
use the glebe, they did not say that they thought the right was confined to villagers (as opposed to the gen-
eral public). Lord Hoffmann held (and the rest of the Appellate Committee agreed) that this was an error. The
decision of the Court of Appeal in R v Suffolk CC, ex p Steed [1997] 1 EGLR 131 was overruled. That was
the context in which Lord Hoffmann stated in a passage ([1299] 3 All ER 385 af 393, [2000] 1 AC 335 at
352=353) relied on by tha respondents:

'My Lords, | pause to observe that Lord Blackburn [In Mann v Brodie (1885) 10 App Cas 378 at
386, as to dedication of a highway] does not say that there must have been evidence that indi-
vidual members of the public using the way believed there had been a dedication. He is con-
cerning himself, as the English theory required, with how the matter would have appeared to
the owner of the land. The user by the public must have been, as Parke B szid in relation to
private rights of way in [Bright v Walker (1834)

{20101 2 All ER 613 at 622

1CrM &R 211 at 219, 149 ER 1057 at 10680], “openly and in the manner that a person right-
fully entitled would have used it ..." The presumption arises, as Fry J said of prescription gen-
arally in Dalton v Henry Angus & Co, Comrs of HM Works and Public Buildings v Henry Angus

& Co (1881) 8 App Cas 740 at 773, [1881-851 All ER Rep 1 at 30, from acquiescence.'

[20] The propaosition that 'as of right' is sufficlently described by the tripartite test nec vi, nec clam, nec pre-
cario (not by force, nor stealth, nor the licence of the owner) is established by high authority. The decision of
the House of Lords in Gardner v Hodgson's Kingston Brewery Co Lid [1903] AC 229 is one of the clearest:
see 238 and 239 per Lord Davey and Lord Lindley respectively, Other cltations are collected in Gals on
Easements (18th edn, 2008) p 242 (paras 4-80, 4—81). The proposition was described as 'clear law’ by Lord
Bingham of Cornhill in Beresford's case [2004] 1 All ER 180 at [3]. The opinion of Lord Rodger of Earlsferry
(at [55]) is to the same effect. So is that of Lord Scaott of Foscote (at [34]), though with a cautlonary note as to
the difference between the acquisition of public and private rights.

Laing Homes

[21] The respondents' case is that although Sullivan J, in his judgment in the Laing Homes case [2003] 3
EGLR 70, was indeed the first judge to speak in terms of 'deference' shown by local residents, he was not
striding into entirely unknown and uncharted territory. Earlier authorities (including those mentioned in the
passage of Lord Hoffmann's opinion in Ex p Sunningwell quoted in [19], above) suggest that although the
local residents’ private beliefs as to their rights are imrelevant, the same is not true of thelr outward behaviour
on the land in question, as it would appear to a reasonable owner of the land, It is relevant, on this argument,
to look at what might today be called the residents' attitude or body language (thia thought is elaborated in an
imaginary example given by JG Riddall 'Miss Tomkins and the Law of Village Greens' [2009] 73 Conv 328). |
propose to look next at the Laing Homes case itself, and then to consider how far the raspondents can claim
much more long-established roots for the doctrine of deference which the Laing Homes case articulates.

[22] The Laing Homes case was concerned with three adjoining fields (the application area), extending in all
to 38 acres, on the edge of Widmer End in Buckinghamshire. This land, together with three smaller fields not
affected by the application for registration, had been acquired by Laing Homes, a house-builder, and held in
its "land bank' since 1963. The land was subject to a grazing licence from 1873 to 1979, when the farmer
stopped using it for grazing because of repeated troubles with frespassers. In the course of time footpaths
were established round the three fields in the application area (cutting some corners) and these were offi-
cially recognised as public footpaths in June 2000. An application for registration of the application area was
made in August 2000. The registration authority's dacision to register the land as a village green was chal-
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lenged by way of judicial review on various grounds (including human rights grounds on which Sullivan J did
not find it necessary to rule).

[23] In hie judgment Sullivan J listed (at [50]) the four main grounds on which Laing Homes was attacking the
inspeactor's report (and the registration based on if), The first ground was that there was insufficient evidence

of the use of the whole of the application area for lawful sports and games over the 20-year
[2010] 2 AHER 613 at 623

period. The second was the inspector's conclusion that the use of the fields for an annual hay crop (from
about 1980 until the early 1990s) was not incompatible with the establishment of village green rights. Sullivan
J considered the second ground first. He discussed it at some length and differed from the inspector. He did
so primarily on the view he took of the perception of a reasonable landowner, although he was also influ-
enced by the point {no longer relied on) as to the Victorian statutes (at [86]):

'Like the inspector, | have not found this an easy question. Section 12 [of the Inclosure Act
1857] acknowledges that animals may be grazed on a village green. Rough grazing is not
necessarily incompatible with the use of land for recreational purposes: see Sunningwell, If the
statutory framework within which section 22(1) [of the Commons Registration Act 1965] was
enacted had made provision for low-level agricultural activities to coexist with village green type
uses, rather than effectively preventing them once such a use has become established, it
waould have been easler to adopt the inspector's approach, but it did not. | do not consider that
using the three fields for recreation in such a manner as nat to interfere with [the farmer's] tak-
ing of an annual hay crop for over half of the 20-year period should have suggested to Laing
that those using the fields beliaved that they were exercising a public right that it would have
baen reasonable to expect Laing to resist.’

[24] | have to say that | am rather puzzied by Sullivan J's summary of the evidence about hay-making, and
the discussion of it (both by the inspector at [56] and [57], and by the judge himself at [59]-[63]). There is a
detailed description of the local residents keeping off the fields for a few days in spring when they were har-
rowed, rolled and fertilised, and again for a few days during hay-making. But there are only the most passing
references by the judge (at [59] and [111]) to the further need for people to keep off the fields for many
weeks while the crop was growing, if it was to be worth the farmer's while to get it in. The length of this period
would vary with the quality of the land and the seasonal weather, but would usually, | imagine, be of the or-
der of three months. The evidence was that the farmer generally got well over 2,000 bales of hay from the
application area. So it seems that the local residents must, in general, have respected the hay crop.

[25] The puzzle is partly explained by Sullivan J's consideration of the first ground (evidence of use of the
whole application area) which follows at [88]-[111]. The judge commented (at {111]) that there was an over-
lap between the two grounds, because the existence of public footpaths round the three fields (cutting some
corners) provided an alternative explanation of the local residents' use of the fislds. It seems likely that they
used the perimeter paths and kept off the hay while it was growing, although their dogs may not have done,
as the judge discussed at some length (at [103]-{110]).

[26] There are some dicta about the Laing Homes case in Lord Hoffmann's opinion in the Oxfordshire case
[2008] 4 All ER 817. Lord Rodger and | expressed general agreement with Lord Hoffmann, but did not com-
ment on this. point. Lord Hoffmann observed {at [57]):

'No doubt the use of the land by the owner may be relevant to the question of whather he would
have regarded persons using it for sports and pastimes as doing so “as of right”, But, with re-
spect to the judge, | do

[2010] 2 AN ER 613 at 624
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not agree that the low-level agrlcultural activities must be regarded as having been inconsistent
with use for sports and pastimes for the purposes of ¢ 22 if in practice they were not.'

[27] There was some discussion in the course of argument of what Lord Hoffmann meant by the first sen-
tence of this passage. In the Court of Appeal (12009] 4 All ER 1232 at [45]) Dyson LJ took it to mean incon-
sistency between competing uses manifested 'where the recreational users adjust their behaviour to ac-
commodate the competing activities of the owner (or his lessees or licensees)'. | am rather doubtful about
that. | think it just as likely that Lord Hoffmann had in mind, not concurrent competing uses of a piece of land,
but successive periods during which recreational users are first excluded and then tolerated as the owner
decides. An example would be a fenced field used for intensive grazing for nine months of the year, but left
open for three months when the animals were indoors for the worst of the winter.

[28] Whether that is corract or not, | sea great force in the second sentence of the passage quoted. Taking a
single hay crop from a meadow is a low-leve! agricultural activity compatible with recreational use for the late
summer and from then until next spring, Fitch v Fitch (1797) 2 Esp 543, 170 ER 449 is venerable authority
for that. That is not to say that the Laing Homes case was wrongly decided, although | see it as finely bal-
anced. The residents of Widmer End had gone to battle on two fronts, with the village green inquiry in 2001
followlng a footpaths inquiry two or three years earlier, and some of the evidence about their intensive use of
the footpaths seems to have weakened their case as to sufficient use of the rest of the application area.

The earlier authorities

[28] | have already referred to Fifch v Fifch, the case about cricket and hay-making at Steeple Bumpstead in
Essex. The report is brief, but what Heath J is reported as having said ({1797) 2 Esp 543 at 544-545, 170
ER 449 at 449-450) is a forthright declaration of the need for co-existence between concurrent rights:

'The inhabitants have a right to take their amusement in a lawful way. It is supposed, that be-
cause they have such a right, the Plaintlff should not allow the grass to grow; there is no foun-
dation in law for such a position. The rights of both parties are distinct, and may exist together.
If the inhabitants come in an unlawful way, or not fairly, to exercise the right they claim of
amusing themselves, or to use it in an improper way, they are not justified under the custom
pleaded, which is a right to come into the close to use it in the exercise of any lawful games or
pastimes, and are thereby trespassers.'

[30] Against that Mr Laurence QC relied on the general proposition that if the public {or a section of the pub-
llc) is to acquire a right by prescription, they must by their conduct bring home to the landowner that a right is
being assarted against him, so that the landowner has to choose between waming the trespassers off, or
eventually finding that they have established the asserted right against him. That was in line with what Lord
Hoffmann {in Ex p Sunningwell [1898] 3 All ER 385 at 391, [2000] 1 AC 335 at 350—351, quoted at [18],
above) called 'the unifying element' in the tripartite test: why it would not have been reasonable to expect the
owner to resist the exercise of the right.

[31] The first of the old authorities relied on by Mr Laurence was Bright v Walker (1834) 1 CrM & R 211 at
219, 149 ER 1057 at 1060, a case on a private
[2010] 2 AER 613 af 625

right of way, in which Parke B spoke of use of a way 'openly and in the manner that a person rightfully enti-
tled would have used it'. | read that reference to the manner of use as emphasising the importance of open
use, rather than as prescribing an additional requirement. On lts facts the case raised as much of an issue as
to vi as to clam since gates had basn erected and broken down during the relevant period. The point of law
in the case tumed on the peculiarity that the freehald owner of the servient tenement was a corporation sole.
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[32] The next case relied on {another case about a claim to a private way) was Hollins v Vernay (1864) 13
QBD 304 (there is a fuller statement of the facts in the first instance report (1863) 11 QBD 715). Lindley L.J
(giving the judgment of the Court of Appeal) observed (at 315):

*No user can be sufficient which does not raise a reasonable inference of such a continuous
enjoyment. Moreover, as the enjoyment which is pointed out by the statute is an enjoyment
which is open as well as of right, it seems fo follow that no actual user can be sufficient to sat-
isfy the statute, unless during the whole of the statutory term (whether acts of user be proved in
each year or not) the user is enough at any rate to carry to the mind of a reasonable person
who is in possession of the servient tansment, the fact that a continuous right to enjoyment is
being asserted, and cught to be resisted if such right is not recognised, and if resistance to it is
intended. Can a user which Is canfined to the rare occasions on which the alleged right is sup-
posed in this instance to have been exercised, satisfy even this test? It seems to us that it
cannot: that it is not, and could not reascnably be treated as the assertion of a continuous right
to enjoy; and when there is no assertion by conduct of a continuous right to enjoy, it appears to
us that there cannot be an actual enjoyment within the meaning of the statute.'

[33] The second sentence of this passage begins with 'Moreover', suggesting that Lindley LJ was adding to
the requirement that the use should be continuous. But the passage as a whole seems to be emphasising
that the use must be openly (or obviously) continuous (the latter word being used three more times in the
passage). The emphasis on continuity is understandable since the weight of the evidence was that the way
was not used between 1853 and 18686, or between 1868 and 1881. It was used exclusively, or almost exclu-
sively, for carting timber and underwood which wae cut on a 15-year rotational system. The use relied on
was too sparse for any jury to find s 2 of the 1832 Act satisfied.

[34] In Bridle v Ruby [1988] 3 All ER 64, [1989] QB 169, the plaintiff established a right of way by prescription
despite his personal belief that he had such a right by grant. Ralph Gibson LJ said ([1988] 3 All ER 84 at 70,
[1989] QB 169 at 178):

‘The requirement that user be “as of right” means that the owner of the land over which the right
is exercised is given sufficient opportunity of knowing that the claimant by his conduct is as-
serting the right to do what he is doing without the owner's permission. If the owner is not going
to submit to the claim, he has the opportunity to take advice and to decide whether to question
the asserted right. The fact that the claimant mistakenly thinks that he derived the right, which
he is openly asserting, from a particular source, such as the conveyance to him of his property,

[20101 2 ANER 613 at 626

does not by itself show that the nature of the user was materially different or would be seen by
the owner of the land as other than user as of right.'

That the claimant's private beliefs are generally irelevant, in the prescription of either private or public rights,
was finally confirmed by the House of Lords in Ex p Sunningwslf [1999] 3 All ER 385, [2000] 1 AC 335 (see
[18] and [19], above).

[35] The last authority calling for mention on this point is Cumbernauld and Kilsyth DC v Dollar Land (Cum-

bernauld) Lid 1892 SC 357 (Court of Session); 1993 SC (HL) 44 (House of Lords). In the Court of Session
the Lord President (Lord Hope), after considering several authorities, observed (at 368):

"The significance of these passages for presant purposes is that, where the user is of such
amount and in such manner as would reasonably be regarded as being the assertion of a pub-
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lic right, the owner cannot stand by and ask that his inaction be ascribed to his good nature or
to tolerance.’

Lord Hope's reference to the manner of use must, | think, be related to the unusual facts of the case {set out
in detail at 1992 SC 357 at 359=361). The issue was whether there was a public right of way over an exten-
sive walkway in a new town, designed to separate pedestrian from vehicular traffic. It gave access to the
town centre where there were numerous shops (whose tenants no doubt had private rights of way for them-
selves and thelr customers). But the walk was also used for access to public places such as the railway sta-
tion, the church, a health centre and a swimming pool. It was held that the use of the way 'had the character
of a general public use of a town centre pedestrian thoroughfare' (at 363). The House of Lords upheld this
decision. It is worth noting that LLord Jauncey of Tullichettle stated (1893 SC (HL) 44 at 47): 'There is ho prin-
ciple of law which requires that there be conflict between the interest of users and those of a proprietor.'

Deference or civility?

[36] In the light of these and other authorities relied on by Mr Laurence | have no difficulty in accepting that
Lord Hoffmann was absolutely right, in Ex p Sunningweli [1959] 3 All ER 385 at 393, [2000] 1 AC 335 at
352-353, to say that the English theory of prescription is concemed with 'how the matter would have ap-
peared to the owner of the land' (or If there was an absentee owner, to a reasonable owner who was on the
spot). But | have great difficulty in sesing how a reasonable owner would have concluded that the residents
were not asserting a right to take racreation on the disputed land, simply because they normally showed ci-
vility {or, in the inspector's word, deference) towards members of the golf club who were out playing golf. It is
not as if the rasidents took to their heels and vacated the land whenever they saw a golfer. They simply act-
ed (as all the members of the court agree, in much the same terms) with courtesy and common sense. But
courteous and sensible though they were {(with occasional exceptions) the fact remains that they were regu-
larly, in large numbers, crossing the fairways as well as walking on the rough, and often (it seems) failing to
clear up after their dogs when they defecated. A reasonably alert owner of the land could not have failed to
recognise that this user was the assertion of a right and would mature Into an established right unless the
owner toak action ta stop it (as the golf club tried to do, ineffectually, with the notices erected in 1968),

[37] There is in my opinion a significant difference, on this point, between the acquisition of private and pub-
lic rights. As betwean neighbours living in
[2010] 2 AHER 613 at 827

close proximity, what | have referred to as 'body language' may be relevant. In a Canadian case of that sort,
Handerson v Volk (1982) 35 OR (2d) 379 at 384, Cory JA (delivering the judgment of the Court of Appeal of
Ontario} observed:

'It is different when a party seeks to establish a right-of-way for pedestrians over a sidewalk. In
those circumstances the user sought to be established may not even be known to the owner of
the servient tenement. In addition, the neighbourly acquiescence to its use during inclement
weather or in times of emergency such as a last minute attempt to catch a bus, should not too
readily be accepted as evidence of submisslon to the use.

It is right and proper for the courts to proceed with caution before finding that title by prescrip-
tion or by the doctrine of lost modemn grant was established in a case such as this. It tends to

subject a property owner to a burden without compensation. Its ready invocation may discour-
age acts of kindness and good neighbourliness; it may punish the kind and thoughtful and re-
ward the aggressor.’
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[38] That is, if | may say so, obviously good sense. But | do not think it has any application to a situation,

such as the court now faces, in which open land owned by a local authority is regularly used, for various dif-
ferent forms of recreation, by a large number of local residents. The inspector's assessment did in my opin-
ion amount to an error of law. He misdirected himself as to the significance of perfectly natural behaviour by

the local residents.

Rights after registration

[39] Mr Laurence made some forceful submissions as to what the position would have been on a double
hypothesis: that the disputed land had besen registered as a town green, and that it had continued to be let to
the golf club after its registration. In those circumstances, he said, the fortunes of the golfers and the local
residents would be dramatically reversed: instead of being all 'give' by the residents it would be all 'take’, to
the paint at which the golf club would no [onger be able to function at all, There was, he said, a massive
mismatch between what the residents would have done in order to gain the rights, and what they would be in
a position to do after the green had been registered. This lack of symmetry was a reason, he argued, for
doubting the soundness of the reasoning on which the appellant's case rested.

[40] These submissions raise two distinct questions. The first is a question of law about the effect of registra-
tion of a green. The second is a speculative question of predicting the behaviour of a group of people in an
eventuality which cannot now arise.’

[41] | would spend little time on the second question. Like other members of the court, | am sceptical about
the notion that the local residents' attitude towards the golfars, if the green wera to be registerad in circum-
stances where it was stil! being used by the golf club, would suddenly turn from friendly civility to vindictive
triumphalism. Many of them must have friends or neighbours who are members of the golf club; some are
even maembers themselves. But | would accept that the question of law needs to be considered on the foot-
ing that it is at least possible that relations between the two groups might bacome rather more strained,

[42] Here it is necessary to come back to the Oxfordshire case [2008] 4 All ER 817. The proceedings in that
case were not judicial review proceedings. They were initiated by the registration authority, by a claim form

under CPR Pt 8,
[2010] 2 ATER 613 at 628

for guidance on a pending application for registration (the first instance judgment Is reported at [2004] EWHC

12 (Ch), [2004] 1 EGLR 105, [2004] Ch 253). In the House of Lords both Lord Scott and Baroness Hale of
Richmond regarded some of the questions raised as unnecessary, academic and Inappropriate (see
[91]-[103] and [131]-{137] per Lord Scott and Baroness Hale respectively). The questions to which they
most strongly objected were (i) whether, when a green was registered, the relevant inhabitants had legal
rights to take recreation on it; and (ii) whether land registered as a green fell within the scope of what had

been refarred to as the Victorian statutes.

[43] Lord Hoffmann, while recognising these concerns, thought that it would be appropriate to answer the
questions, because Oxford City Council had a real interest in the question:

'But the interest of the city councll in these questions is concrete in the most literal sense. They
wish to build houses on the land. If registration creates no rights and the land does not fall
within the Victorian statutes, they will be able to do so.' (See [45].)

So Lord Hoffmann proceeded to answer themn, and Lord Rodger and | expressed general agreement with his
opinion.

70



[44] Lord Hoffmann noted (at [48]) that registration is conclusive evidence of the matters registered, but '[i]n
the case of a town or village green, the registration states simply that the land is a green. No other infor-
mation is prescribed'. The position under the 2006 Act will be similar ance it has come fully into force. The
only rights specifically registrable in respect of a town or village green will be rights of common: see ss 2(2)
and 3(4). But s 3(5) enables regulations to be made requiring or permitting other Information to be included in
the register. Regulations have been made (the Commons Registration (England) Regulations 2008, S
2008/1961) but they do not require or permit specific rights of recreation to be registered. The extensive
management provisions in Pt 2 of the 2008 Act apply to town or village greens only if they are subject to
rights of commeon, and deal with the regulation of rights of comman. This seems to be in line with what Lord
Hoffmann eaid in the Oxfordshire case [2006] 4 All ER 817 at [48], that although the 1965 Act was intended
to be followed by further legisiation in relation to the management of commons, it was by no means clear that
Parliament contemplated further legislation as to rights over greens.

[45] | must set out at some length what L.ord Hoffmann sald about rights after registration:

'[49] So one has to look at the provisions about greens in the 1965 Act ilke those of any other
legislation, assuming that Pariament legislated for some practical purpose and was not send-
ing Commons Commissioners round the country on a uselesa exercise. If the Act conferred no
rights, then the registration would have been useless, except perhaps to geographers, bacause
anyone asserting rights of recreation would still have to prove them in court. There would have
been no point in the conclusive presumption in s 10. Another possibility is that registration con-
ferred such rights as had been proved to support the registration but no more. So, for example,
if land had been registered on the strength of a custom to have a bonfire on Guy Fawkes Day,
registration would confer the right to have a bonfire but no other rights. But this too would make
the registration virtually useless. Although the 1965 Act provides for the registration of
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rights of common, it makes no provision for the regiatration of rights of recreation. One cannot
tell from the register whether the village green was registered on the basis of an annual bonfire,
a weekly cricket match or daily football and rounders. So the establishment of an actual right to
use a village green would require the inhabitants to go behind the reglstration and prove what-
ever had once satisfied the Commons Commissioner that the land should be registered.

[50] In my view, the rational construction of 8 10 is that land registered as a town or village
green can be used gensrally for sports and pastimes. It seems to me that Parliament must
have thought that if the land had to be kept available for one form of recraation, It would not
matter a great deal to the owner whether It was used for others as well. This would be in ac-
cardance with the common law, under which proof of a custom to play one kind of game gave
rise to a right to use the land for other games (see R v Oxfordshire CC, ex p Sunningwell Par-

ish Council [1998] 3 All ER 385 at 396397, [2000] 1 AC 335 at 357).

[51] This does not mean that the owner is altogether excluded from the land. He still has the
right to use it in any way which does hot interfere with the recreational rights of the inhabitants.
There has to be give and take on both sides ..."

Lord Hoffmann then dealt with the Victorian statutes as | have already mentioned (see [54]-[57]).

[46] Lord Scott (thinking it right to express a limited view on this issue) disagreed (at [105]):

'‘But | do not agree that registration can authorise local inhabitants to enjoy recreative user of
the land that is different in kind from the 20 years' user that has satisfied the statutory criteria
for registration or that would diminish the ability of the landowner to continue to use the land in
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the manner in which he has been able to use the land during that 20-year period. | do not ac-
cept that a tolerant iandowner who has allowed the local inhabitants to use his grass field for an
annual 5 November bonfire for upwards of 20 years must, after registration, suffer his field to
be used throughout the year for all or any lawful sports and pastimes with the consequential
ioss of any meaningful residual use that he could continue to make of the fleld.'

[47)] Having reconsidered the general agreement that | expressed in the Oxfordshire case, | find that | agree
with almost all that Lord Hoffmann said in the paragraphs that | have quoted. He had already, in Ex p Sun-
ningwell [1898] 3 All ER 385 at 397, [2000] 1 AC 335 at 357, explained that 'sport or pastime' denotes a sin-
gle composite class, and recognised that 'dog walking and playing with children [are], in modem life, the sort
of Informal recreation which may be the main function of a village green'. The only point on which | differ from
Lord Hoffmann Is the polnt which Lord Scott picked up (at [105]): the notion that a ¢ustom to have an annual
bonfire on Guy Fawkes Day could be a sufficient basis for reglstration of a green. Such a right might have
been established as a stand-alone custom, but would to my mind be far too sporadic to amount to continu-
ous use for lawful sports and pastimes (quite apart from the fact that most bonfires are now illegal on envi-
ronmental grounds), Once that special case is eliminated, | see little danger, in normal circumstances, of
registration of a green leading to a sudden diversification or intensification of
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use by local residents. The alleged asymmetry betwaen use befare and after registration will in most cases
prove to be exaggerated. Golfers and local residents can co-exist without much friction even when the latter

have established legal rights.

Conclusion

[48] Disparaging references are sometimes made to the 'village green industry' and to applications for regis-
tration being used as a weapon of guerrllla warfare against development of open land. The House of Lords
has (both in Baresford's case and tha Oxfordshire case) expressed some doubt about the extension of town
or village green protection to land very different {both In size and appearance) from a traditional village
green. However, in the 2006 Act Parliament has made it easier, rather than more difficult, to reglster a green.
There is also the prospect (as Lord Hope mentions at [56), below) of further legislation, which might possibly
make provision for the management of greens on lines comparable to those proposed for commons in Pt 2 of
the 2006 Act. As it is, district counclls have power under 8 1 of the Commons Act 1899 to make by-laws for
the preservation of order on commons, which are defined (in 8 15) as including town and village greens.
Even without such regulation, conflicts over competing uses (whether as between the owner and the local
residents, or between different interest groups among the local residents) are capable of resolution by the
‘constant refrain in the law of easements that “between neighbours there must be give as well as take" ' (ses
Gray and Gray Elements of Land Law (5th edn, 2009) p 674 (para 5.2.72), ¢iting Megany J in Costagliofa v
English (1969) 210 EG 1425 at 1431).

[48] For these reasons | would allow the appeal and order that the borough council should register the dis-
puted land as a town green under s 1 of the 2006 Act (if then In force in Redcar and Cleveland) or under the

applicable transitional provisions.

72



LORD HOPE DP.

[50] This appeal relates to an application by Kevin Paul Lewis for judicial review of a decislon of the general
purposes and village greens committee of Redear and Cleveland Borough Council on 19 October 2007 to
reject an application to register part of the land in Redcar known as Coatham Common as a town or village
green under the Commons Act 2008. On 18 July 2008 Sulliven J dismissed the application but granted per-
mission to appeal [2008] EWHC 1813 (Admin), [2008] All ER (D) 264 (Jul). On 15 January 2009 the Court of
Appeal (Laws, Rix and Dysoh LJJ) dismissed the appeal: [2009] EWCA Civ 3, [2009] 4 All ER 1232, [2009] 1
WLR 1461. The applicant now appeals to this court. The interested party, Persimmon Homes (Teesside) Ltd,
seeks to develop the land for housing and leisure activities. It supports the case for the local authority, as it

did in the courts below.

[51] As Lord Walker has explained, the land is owned by the local autharity. Until 2002 it was part of the land
that formed the links of the Cleveland Golf Club. It comprised the first and eighteenth holes of the golf course
and a practice ground. There were also substantial areas of rough ground beside and between these fea-
tures. It was also used by the local inhabitants for infarmal recreation such as walking their dogs, children's
games and picnics. They did not interfere with or interrupt play by the golfers. They would wait until the play
had passed or until they were waved through by the golfers. The relationship between the golfers and the

local inhabitants was cordial. The two
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activities appear to have co-existed quite happily during this period. The details are set out in the report by
Mr Vivian Chapman QC (the inspactor). He was appointed by the local autharity to hold an inquiry following
an application by Mr Lewis and a number of other local inhabitants to register an area of land which included
the clubhouse as a town or village green under the Commons Registration Act 1965. He was asked to pro-
vide a further report following a second application to register the area with which this case is concerned
which was made after the 2008 Act came into force. His commeants in a series of further opinlons on the rela-
tionship between the golfers and the local Inhabitants confirned his earlier conclusions that the local inhab-
itants deferred to the golfers, and that the deferral to golfing use precluded use of the land by the local inhab-
itants as of right for recreational purposes. The relevant findings have been quoted in fufl by Lord Waiker:

see [9]-[11], above,

[62] On 18 January 2008 these judicial review proceedings were commenced. Sullivan J agreed with Mr
Chapman's conclusion that the recreational use of the land was not "as of right' because it deferred to the
use of the land by the golf club. Asking himself how the matter would have appeared to the golf club, he said
that it would not be reasonable to expect the club to resist the recreational use of the land by local users if
their use of the land did not in practice interfere with its use by the golf club: see [2008] Al| ER (D) 264 {Jul)
at [41]. The Court of Appeal agreed with that approach: see [2009] 4 All ER 1232 at [54] and [64]-[65] per
Dyson and Rix LJJ respectively. Rix LJ said that, if it were otherwise, thera would be no way of resolving
questions that would subsequently arise, given that registration does not confer qualified or limited rights but
the unqualified right to use the land generally for sports and pastimes. He envigsaged questions as to wheth-
er, if a right of registration were to be assumed, the local inhabitants had a right of walking on the golf greens
themaelves during play or of playing golf as though they were members of the club itself.

The issues
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[53] As Lord Walker has explained, the question Is whether the land ought to have been registered. In an
attempt to focus thelr arguments more precisely, the parties were agreed that it raised the following issues:
(1) Where land has been extensively used for lawful sports and pastimes nec vi, nec clam, nec precario for
20 years by the local inhabitents, is it necessary under s 15(4) of the 2006 Act to ask the further question
whether it would have appeared to a reasonable landowner that users were asserting a right to use the land
for the lawful sports and pastimes in which they were indulging? (2) if the answer ta (1) is Yes, does the
mere fact that local inhabitants did not prevent the playing of golf by walking in front of the ball {or seeking to
prevent the playing of strokes by golfers) preclude the use from being 'as of right' under s 15(4)? (3) if the
answer to (2) is No, did the local authority (and the inspacter) err in law in concluding that the inhabitants'
use was not 'as of right', given what the inspector described as ‘overwhelming evidence' that recreational use
of the land by local people deferred to the golfing use?

[54] This presentation was not, as it turned out, particularly helpful. As counsel recognised, issues (2) and (3)
fall to be taken together, as they are both directed to the question of deference. And | agree with Lord Brown
that the critical question, which none of these issues addresses, is what are the respective rights of the local
Inhabitants and the owner of the fand once it has been registered. It is a remarkable fact that the statute

gives no guidance at all
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on this issue. In R (on the application of Laing Homes Lid) v Buckinghamshire CC [2003] EWHC 1578 (Ad-
min) at [27]-[29], [2003] 3 EGLR 70 at [27]-[29], referring to what Camwath J said in R v Suffolk CC, ex p
Stesd [1995] 2 EGLR 233, Sullivan J said that thia was not the original intention. The 1985 Act was intended
to be a two-stage legislative process. As a first step the registers would establish the facts and provide a de-
finitive record of what land was, and was not, common land or a town or village green. In the second stage
Parliament would deal with the consequences of registration by defining what rights the public had over the
land that had been registered.

[55] In New Windsor Corp v Mellor [1875] 3 All ER 44 at 51, [1975] Ch 380 at 392, Lord Denning MR said
that he hoped that the second-stage legislation would not be long delayed. But here we are, 45 years after
the passing of the 19685 Act. Parfiament has still not said what these rights are. In Oxfordshire CC v Oxford
Ciy Council [2008] UKHL 25 at [48], [2006] 4 All ER 817 at [48], [2006] 2 AC 874 Lord Hoffmann said that,
while there were indications that further legislation about rights over common land was in prospect, it was by
no means clear that Parliament contemplated further legislation about rights over village greens. It has been
left to the courts to try to work this out for themselves. As Lord Hoffmann put it (at [49]), one has to look at
the provisions about greans like those of any ather legislation and assume that Parliament legislated for
some practical purpose. | think that one must assume too that it was Parliament’s intention that practical
common sense would be the best guide to the way the public right was to be exercised once the land had

entered the ragister.

[56] In answer to a series of written questions by Lord Greaves, the Parliamentary Under-Secretary of State
for the Department for Environment, Food and Rural Affairs (DEFRA), Lord Davies of Oldham, said that the
govemnment proposes to consult in the spring of 2010 as to whether changes are needed to the existing
framework: see 716 HL Official Report (5th serles) written answers cols 797, 198, This initiative appears to
have been prompted by a research report which was received by DEFRA into the registration of new town
and village greens, which has |dentified particular concerns as to its use in relation to land which is subject to
proposals for residential development. | hope that the opportunity will be taken to look at the consequences
of registration as revealed by the developing case law as well as how the registration system itself is work-

ing.
Previous authorty
[567] | agree with Lord Walker that in none of the three dacisions of the House of Lords to which he refers

(see [3], above) was it necessary for the House to address the question of deference which lies at the heart
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of this case. R v Oxfordshire CC, ex p Sunningwell Parish Council [1999] 3 All ER 385, [2000] 1 AC 335 was
concerned with the ragistration of a glebe which was used predoeminantly by the villagers for informal recrea-
tion. The diocesan board had obtained planning permission to build two houses on part of the glebe, and it
objected to registration. But the inspector found that it had been tolerant of harmless public use of the land
for informal recreation. In R (on the application of Beresford) v Sundsniand City Council [2003] UKHL, €0,
[2004] 1 All ER 180, [2004] 1 AC 889 the land was an open, flat area of grass which was used by the local
inhabitants for ball games and other iawful pastimes. The council cut the grass from time to time, but it did
not use it in any other way that might have Interfered with ite use by the locals. In the Oxfordshire case

[2006] 4 All ER 817
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at [125] the land was described by Lord Walker as an overgrown, rubble-strewn, semi-submerged area,
sandwiched between the canal and the railway in north-west Oxford—hardly the ideal site to focus close at-
tention on the critical issue that is before us in this case.

[58] The only passages in these three cases that might be taken as suggesting that the rights acquired by
the local inhabitants would be enlarged over those of the owner once the land had been registered, as Rix LJ
assumed wouid happen in this case, are to be found In Lord Hoffmann's speech in the Oxfordshire case. He
said of the effect of reglstration (at [51]): 'This does nat mean that the owner is altogether exciuded from the
land. He still has the right to use it in any way which does not interfere with the recreational rights of the in-
habitants.’ In para [59], where he distinguished the Oxfordshire case from the decision of the European Court
of Human Rights in J A Pye (Oxford) Lid v UK {2005) 19 BHRC 705, there is a subtle change of language.

He said:

'In the present case, first, the owner retains his title to the land and his right to use it In any way
which does not prevent its use by the inhabitants for recreation and, secondly, the system of
registration in the 1965 Act was introduced to preserve apen spaces in the public interest.’

| think that the first passage, in which Lord Hoffmann uses the words 'interfere with', goes some way to sup-
porting the idea that after registration the rights of the local inhabitants predominate. The second passage,
on the other hand, does not. 'Preventing' the use of the land for recreation would, of course, defeat the point

of registration completely.

[69] Lord Scott of Foscote was obviously very troubled in the Oxfordshire case by the idea that the public
would acquire much broader, more intruslve rights over the land after registration and the management
problems that this might give rise to: see [85]. But his objections were, as | read them, based on an assump-
tion as to the effect of the registration as a town or village green on places such as a denae wood in which
people wandered to pick bluebells or look for mushrooms: see [76]. His dissent casts some light on what he
thought was at issue In that case. But | do not think that it can be used to elevate what Lord Hoffmann said
{(at [51]) to a ruling on the point which, on the facts of that case, did not arise.

[60] The only case which directly addresses the question of deference is the Laing Homes case [2003] 3
EGLR 70, in which Sullivan J quashed the resolutlon that the land should be registered. As Dyson LJ ob-

served in the Court of Appeal (J2008] 4 All ER 1232 at [30]) the concept of deference as a bar to the creation
of a new town or village green is Sullivan J's creation. The land in that case consisted of three adjacent fields

which Laing Homes Ltd held as part of its land bank. It granted a grazing licence to a farmer, Mr Pennington,
who for a few years at the start of the 20-year period kept cattle on the fields until he had to give this up be-
cause of problems with members of the public, whose use of the perimeters of the fields resulted in the paths
that they had established there being registered as public footpaths. For over half of that period Mr Penning-
ton used the land for taking an annual crop of hay. The question was whather this use of the land, or the
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growing of any other crop, was inconsistent with the right to use the land for recreation that was contended

for by tha local inhabitants.
{2010] 2 Al ER 613 at 634

[61] After referring to passages in Lord Hoffmann's speech in Ex p Sunningwell about the extent of the user
by the public that was needed to astablish that the land was being used by them as of right, Sullivan J said

(at [82]):
'If the starting point is "how would the matter have appeared to Laing?”, it would not be rea-

sonhable to expect Laing to resist the recreational use of its fields so long as such use did not
interfere with their licensee's, Mr Pennington's, use of them for taking an annual hay crop.'

He said (at [84]) that, so fong as the local inhabitants' recreational activities did not interfere with the way in
which the owner had chosen to use his land, there would be no suggestion to him that they were exercising
or asserting a public right to use it for lawful sports and pastimes. He said (at [85]):

'l do not believe that Parliament could have intended that such a user for sporis or pastimes
would be “as of right® for the purposes of section 22 [of the 1965 Act]. It would not be "as of
right”, not because of interruption or discontinuity, which might be very slight in terms of num-
bers of days per year, but because the local inhabitants would have appeared to the landowner
to be deferring to his right to use his land {even if he chose to do so for only a few days in the

year) for his own purposes.’

[62] He added these words (at [86]):

'Like the inspector, | have not found this an easy question. Section 12 acknowledges that ani-
mals may be grazed on a village green. Rough grazing is not necessarily incompatible with the
use of the land for recreational purposes: see Sunningwell. If the statutory framework within
which section 22(1) was enacted had made provision for low-level activities to coexist with vil-
lage green type uses, rather than effectively preventing them once such a use has become es-
tablished, it would have been easier to adopt the inspector's approach, but it did not. | do not
consider that using the three fields for recreation in such a manner as not to interfare with Mr
Pennington's taking of an annual hay crop for over half the 20-year period shouid have sug-
gested to Laing that those using the fields believed that they were exercising a public right that
it would have been reasonable to expect Laing to resist.’

[63] This passage suggests that Sullivan J was approaching the case on the assumption that registration
was inconsistent with the continued use of the land by Mr Pennington for taking the annual hay crop. In cther
words, registration would bring non-interference to an end. The public right to use the fields for recreational
purposes would make It impossible for them to be used for growing hay. His approach has also been taken
as indlcating that In cases where the land has been used by a significant number of inhabitants for 20 ysars
for recreational purposes nec vi, nec clam, nec precario, there is an additional question that must be ad-
dressed: would it have appearad to a reasonable landowner that the inhabitants were asserting a right to use
the land for the recreational activities in which they ware indulging? | am not sure that Sullivan J was really
saying that there was an additional question that had to be addressed. But if he was, | would respectfully

disagree with him on both points.
[2010] 2 AHER 613 at 835

The sectlon 18 questions
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[64] The application in this case was made under s 15(4) of the 2006 Act, which provides that a persen may
apply for registration of land as a town or village green where 'a significant number of the inhabitants of any
locality, or of any neighbeourhood within a locality, indulged as of right in lawful sports and pastimes on the
land for a period of at least 20 years' if they ceased to do so before the commencement of that subsection,
so long as the application is made within a perlod of five years beginning with the date of the cessation, The
wards that | have set out in quotation marks appear in each of sub-ss (2), (3) and {(4) of s 15. The definition
of the phrase ‘town or village green’ in 8 22(1) of the 1985 Act, as amended by s 98 of the Countryside and
Rights of Way Act 2000, has been repeated throughout this section, with the addition of the words, ‘a signifi-

cant number'.

[65] The theory on which these provisions are based is known ta the common law as prescription: see Lord
Heffmann's explanation in Ex p Sunningwell [1899] 3 All ER 385 at 380-392, [2000] 1 AC 335 at 348351, of
the background to the definition of 'town or village green' in s 22(1) of the 1965 Act. As the law developed in
relation to private rights, the emphasis was on the quallty of the user for the 20-year peried which would jus-
tify recognitlon of a prescriptive right:

"It became established that such user had to be, in the Latin phrase, nec vi, nec clam, nec pre-
caric: not by force, nor stealth, nor the licence of the owner ... The unifying element in these
threes vitiating circumstances was that each constituted a reason why it would not have been
reasonable to expect the owner to resist the exercise of the right—in the first case, because
rights should not be acquired by the use of force, in the second, because the owner would not
have known of the user and in the third, because he had consented to the user, but for a limited
periad. So in Dalton v Henry Angus & Co, Comrs of HM Works and Public Buildings v Henry
Angus & Co (1881) 6 App Cas 740 at 773, [1881-85] All ER Rep 1 at 30] Fry J (advising the

House of Lords) was able to rationalise the law of prescription as follows:

“the whole law of prescription and the whole law which governs the presumption or inference of
a grant or covenant rest upon acquiescence ..."'

Saction 2 of the Prescription Act 1832 mads it clear that what mattered was the quality of the user during the
20-year period. It had to be by a person 'claiming right thereto'. It must have been enjoyed openly and in the
manner that a person rightfully entitled would have used it, and not by stealth or by licence: see Bright v
Walker (1834) 1 Cr M & R 211 at 219, 149 ER 1057 at 1060 per Parke B. In Gardner v Hodgson's Kingston
Brewery Co Ltd [1903] AC 229 at 239 Lord Lindley said that the words 'as of right' were intended to have the
same meaning as the older expression ne¢ vi, nec ¢lam, nec precario.

[66] Referring then to s 1(1) of the Rights of Way Act 1932, Lord Hoffmann said in Ex p Sunningwell [19991 3
All ER 385 at 393, [2000] 1 AC 335 at 353:

'"The words “actually enjoyed by the publlc as of right and without interruption for a full period of
20 years" are clearly an echo of the words “actually enjoysd by any person claiming right
therato without interruption for the full period of 20 years” in s 2 of the 1832 Act.

{2010} 2 A ER 613 at 636

intreducing the Bill inte the House of Lords {HL Debates), 7 June 1932, col 737, Lord
Buckmaster said that the purpose was to assimilate the law an public rights of way to that of
private rights of way (84 HL Debates (1931-32) col 837). It therefore seems safe to assume
that “as of right” in the 1932 Act was intended to have the 2ame meaning as those words ins 5
of the 1832 Act and the words "¢claiming right thereto” in s 2 of that Act.'

77



He concluded (19551 3 All ER 385 at 394, [2000] 1 AC 335 gt 354) that there was no reason to believe that

‘as of right' in s 22(1) of the 1965 Act was intended to mean anything different from what those words meant
in the Acts of 1832 and 1932. The same can be said of the meaning of those words in s 15 of the 2008 Act.

[67] In the light of that description it is, | think, poasible to analyse the structure of s 15(4) in this way. The
first question to be addressed is the quality of the user during the 20-year period, it must have been by a sig-
nificant number of the inhabitants. They must have been indulging in lawful sporis and pastimes on the land.
The word ‘lawful' indicates that they must not be such as will be likely to cause injury or damage to the own-
ar's property: see Fifch v Filch (1797) 2 Esp 543, 170 ER 449. And they must have been doing so 'as of
right'; that is to say, openly and in the manner that a person rightfully entitled would have used it. If the user
for at least 20 years was of such amount and in such manner as would reasonably be regarded as being the
assertion of a public right {(see Beresford's case [2004] 1 Al ER 160 at [§1, [77]), the owner will be taken to
have acquiesced in it—unless he can claim that one of the three vitiating circumstances applied in his case.
If he does, the second question is whether that claim can be made out. Once the second question is out of
the way—either because it has not been asked, or bacause it has been answered against the owner—that is
an end of the matter. There is no third question. The answer to the first issue (see [53], above) is: No.

[68] Mr Charles George QC for the appellant said that there was only one simple test: was the use caught by
any of the three vitiating circumstances? Mr George Laurence QC confirmed that it was commeon ground that
the use of the land for racreation in this case was nec vi, nec clam, nec precario, but he said that this did not
exhaust the issue. The unifying principle was one of reasonableness. He said that, if it was not reasonable io
expect the owner to resist what the users were daoing, na harm could come to the owner from his omission to
resist or complain. In this case, as the inspactor held, the local inhabitants overwhelmingly deferred to the
golfers. As Dyson LJ said in the Court of Appeal, the user of the local inhabitants was extensive and fre-
quent, but so too was the use by the golfers: the greater the degree of deference, the less likely it was that it
would appear to the reasonable owner that the locals were asserting any right to use the land (see [2008] 4

Al ER 1232 at [48]-49]).

[69] | agree with Mr George that all the authorities show that there are only three vitiating circumstances: see
Gardner's case [1903] AC 229 at 238 and 239 per Lord Davey and Lord Lindley respectively, Ex p Sun-
ningwel! [1988] 3 All ER 385 at 391, [2000] 1 AC 335 at 350 per Lord Hoffmann, Beresford's case [2004] 1
All ER 180 at {3], [18] and [55] per Lord Bingham of Cornhill, Lord Scott of Foscote and Lord Rodger of
Earlsferry respectively, and Riddall and Trevelyan Righis of Way: A Guids io Law and Practice (4th edn,

2007) pp 41, 47. There is no support there for the proposition that thera is an additional requirement. But
[2010] 2 All ER 813 at 637

that does not answer Mr Laurence's point, which was really and quite properly directed to the first question
to the quality of the user that is relied on. That, as has been said, is the critical question in this case.

Deference

[70] In para 175 of his report the inspector said that he found that the relationship between the golfers and
the local recreational users was generally cordial. This was because local people (with the exception of
Squadron Leader Kime) did not materially interfere with the use of the land for playing golf. They would wait
until the play had passed or until they had been waved on by the golfers. When local people did inadvertently
impede play, the golfers' shout of ‘fore' was enough to warn them to clear the course. The inspector asked
himself whether this indicated deference to the golfers. Following what Sullivan J said in the Laing Homes
case [2003] 3 EGLR 70 at[85], he understood that the use would not be 'as of right' if the local inhabitants
would have appeared to the owner to be deferring to his right to use his land for his own purposes. That ap-
proach is based on the judge’s assumption, which the Court of Appeal Indorsed, that the effect of registration
would be to enlarge the right of the local inhabitants in a way that would effectively prevent the golfers from

using the land for their own purposes.
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[71] | do not find anything in the words used in s 15(4) of the 2006 Act that supports that approach. On the
contrary, the theme that runs right through all of the law on private and public rights of way and cother similar
rights is that of an equivalence between the user that is relied on to establish the right on the one hand and
the way the right may be exercised once it has been establishad on the other. In Dalfon v Henry Angus & Co,
Comrs of HM Works and Public Buildings v Henry Angus & Co (1881} 8 App Cas 740 at 774, [1881-85] All
ER Rep 1 at 298 Fry J, having stated ({1881) 6 App Cas 740 at 773, [1881—85] All ER Rep 1 at 29) that the
whole law of prescription rests upon acquiescence, said that it involved among other things the abstinence
by the owner from any interference with the act relied on ‘for such a length of time as renders it reasonable
for the Courts to say that he shall not afterwards interfere to stop the act being done' (my emphasis). In other
words, one looks to the acts that have been acquiesced in. It is those acts, and not their enlargement in &
way that makes them mare intrusive and abjectionable, that he afterwards cannot interfere to stop. This is
the basis for the familiar rule that a person who has astablished by prescriptive use a right to use a way as a
foatpath cannot, without more, use it 8 a bridleway or for the passage of vehicles.

[72] In White v Taylor (No 2) [1968] 1 All ER 1015 at 1032, [1989] 1 Ch 160 at 192 Buckley LJ said that the
user must be shown to have been "of such a character, degree and frequency as to indicate an assertion by
the claimant of a continuous right, and of a right of the measure of the right claimed (again, my emphasis).
That was a case in which it was claimed, among other things, that sheep rights had been established by
prescription at common law. But | think that this observation is consistent with the approach that is taken to
prescriptive rights generally. It has to be recegnised, of course, that once the right to use the land for lawful
sports and pastimes Is established and the land has been registered its use by the local inhabitants for those
purposes Is not restricted to the sports or pastimes that were indulged in during the 20-year period. Lord

Hoffmann said in the Oxfordshire case [2006] 4 All ER 817 at [50],
[2010] 2 AHER 613 at 638

that the rational constructlon of & 10 of the 1965 Act, which did not require the rights of recreation as such to
be registered, was that land registered as a town or village green can be used generally for sports and pas-
times:

'It seems to me that Parliament must have thought that if the land had to be kept available for

one form of recreatlon, it would not matter a great deal to the owner whether it was used for

others as well. This would be in accordance with the common law, under which procf of a cus-
tom to play ohe kind of game gave rise to a right to use the land for other games (see R v Ox-

fordshire CC, ex p Sunningwell Parish Coungcil [1 396-397, [2000] 1 AC
335 at 357)."

As he put in the passage referred to In Ex p Sunningwall, as iong as the activity can properly be called a
sport or pastime, it falls within the composite class. This approach indicates that, while the principle of equiv-
alence tells one in general terms what the land may be used for, thare may be some asymmetry as to the
manner of its use for that purpose before and after it has been registered. But it does not follow that, where
the use for recreation has co-existed with the owner's use of the land during the 20-year period, the relation-
ship of co-existence is ended when registration takes place.

[73] In Fitch v Fitch (1787) 2 Esp 543, 170 ER 448, where the inhabitants had the right to play lawful games
and pastimes on the plaintiff's close which he used for growing grass for hay, the jury were told that the rights
of both parties were distinct and might co-exist together. But the inhabitants could not use tha close in the
exercise of their right in a way that waa not falr or was improper. Referring to that case in the Oxfordshire
case [2006] 4 All ER at [51], Lord Hoffmann said that there had to be give and take on both sides. Mr
Stewart Smith, following Mr Laurence, did not agree. He said that it was fundamental to his argument that
the concept of give and take had no place in rights of the kind that were established by registration under the
2006 Act. He submitted that these rights were unqualifled and unlimited. He said that Fitch v Fitch did not
support the idea of give and take, and he sought to contrast rights of the kind that follow registration with
those of the kind discussed in Mercer v Woodgate (1889) LR 5 QB 26, where thare was dadication of the
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right of way to the public subject to the owner's right to plough the soil in the due course of husbandry.
Cockburn CJ said (at 30) that there would be great injustice and hardship to held that there had been an ab-
solute dedication where the owner had clearly only intended a limited dedication, Blackburn J said (at 31)
that he could see no objection In law to such a partial dedication.

[74] | agree that care needs to be taken in drawing conclusions from cases about the creation of a right of
way by dedication. But the concepts of partial dedication and the co-existence of rights on both sides appear
to me to be capable of being applied generally. Lord Hoffmann would not have mentionad give and take in
the Oxfordshire case [2008] 4 All ER 817 if he had thought that it had no application to town and village
greens. If It were otherwise it wouid in practice be very difficult, if not impossible, to obtain registration in
cases where the owner is putting his land to some use other than, perhaps, growing and cutting grass for
hay or silage. There being no indication in the statute to the confrary, | would apply these concepts to the
rights created by registration as a town or village green too.

[75] Where then does this leave deference? its origin lles In the idea that, once registration takes place, the
landownar cannot prevent use of the land in the exercise of the public right which interferes with his use of it:

see the Laing
[2010] 2 AHER 613 &t 639

Homes case LR7 6]. So it would be reasonable to expect him to resist use of his land by
the local inhabitants if there was reason to believe that his continued use of the land would be Interfered with

when the right was established. Deference to his use of it during the 20-year period would indicate to the
reasonable landowner that there was no reason to resist or object to what was taking place. But once one
accepts, as | would do, that the rights on elther side can co-exist after registration subject to give and take on
both sides, the part that deference has to play in determining whether the local inhabitants indulged in lawful
sporis or pastimes as of right takes on an entirely different aspect. The question is whether the user by the
public was of such amount and in such manner as would reasanably be regarded as being the assertion of a
public right. Deference by the public to what the owner does on his land may be taken as an indication that

the two uses can in practice co-exist.

[78] Of course, the position may be that the two uses cannot sensibly co-exist at all. But it would be wrong to
assume, as the inspector did in this case, that deference to the owner's activities, even if it is as he put It
overwhelming, is inconsistent with the assertion by the public to use of the land as of right for lawful sports
and pastimes. It is simply attributable to an acceptance that where two or more rights co-exist over the same
land there may be occaslons when they cannot practically be enjoyed simultaneously: see Rowena Meager
'‘Deference and user as of right: an unholy alliance' Rights of Way Law Review (Octaber 2008) pp 147-152.
If any of the local inhabitants were to exercise thelr rights by way of all take and no give in a way to which
legitimate objection could be taken by the landowner they could, no doubt, be restrained by an injunction:
see Philip Petchey 'R (Lewls) v Redcar and Cieveland BC' Rights of Way Law Review (March 2008) 139, p
143. In my opinion the inspector misdirected himself on this point. The question then is whether the council's
decision which was based on his recommendation can be allowed to stand if the facts are approached in the

right way.

[77] The facts of this case, as described by the inspector, show that the local inhabitants (except for Squad-
ron Leader Kime) were behaving when they were using the land for sports and pastimes in the way people
normally behave when they are exerciging public rights over [and that is alsc used as a golf course. They
recognise that golfers have as much right to use the land for playing golf as they do for their sports and pas-
times. Courtesy and common sense dictates that they interfere with the golfer's progress over the course as
little as possible. There will be periods of the day, such as early in the moming or late in the evening, when
the golfers are not yet out or have all gone home. During such periods the locals can go where they like
without causing inconvenience to golfers. When golf is being played gaps between one group of players and
another provide ample opportunities for crossing the fairway while jogging or dog-walking. Pericds of waiting
for the opportunity are usually short and rarely inconvenience the casual walker, rambler or bird-watcher. |
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cannot find anything in the inspector's description of what happened in this case that was out of the ordinary.
Nor do | find anything that was inconsistent with the use of the land as of right for lawful sports and pastimes.

Concluslon

[78] For these reasons, and those given by everyone else with which | agres, | would allow the appeal and
make the order that has been proposed by Lord Walker.
[2010] 2 Al ER 613 af 640

LORD RODGER SC.J.

[79] | agree with the judgment of Lord Walker. In view of the importance of the iasue, | add some observa-
tions of my own.

[80] As Lord Walker has explained, until 2002 an area of land (the disputed land) in the Coatham district of
Redcar formed part of a golf course on which membaers of the Cleveland Golf Club played. The club were
tenants of the council, which owned the land. Then, in 2002, the course was reconfigured and the club gave
up its tenancy of the disputed land. The following year, the council entered into an agreement with Persim-
mon Homes (Teesside) Lid for 2 mixed residential and lelsure development on an area of land of which the

disputed land formed an important part.

[81] In March 2005 a group of residents applied to have the disputed land registered as a village green. In
March 2006 the inspector recommended against registration. In June 2007 Mr Lewis and his fellow appli-
cants put in a fresh application under g 15 of the Commons Act 2006, Again the inspector recommended
against registration and the matter has now led to the present appeal,

[82] This sequence—a proposal to develop an area of open land, followed by an application to register the
land as a village green in order to stop the development—is very familiar. The House of Lords dealt with
three such cases in the space of a few years and newspaper articles refer to many other examples. But the
fact that the disputed land was used by the golf club during the period of 20 years which the applicants rely
on to justify its registration as a village green has prompted much heart-searching as to what the position
would have been If the [and had been reglstered as a village green while the club was still in occupation and
its members were still wanting to play on the land. Would registration have enabled the dog-walkers of Red-
car to take over and, in effect, extinguish the rights of the golfers to play on that part of thelr course?
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[83] However Interesting the point of law may be, in a case like this the issue is more than just a little unreal,
The fact of the matter is that, if the golf club had remained as tenants after 2002, the golfers would have con-
tinued to hack their way over the disputed area and the dog-walkers would have continued to make thelr way
across the course. It is a fair bet that In that happy state of affairs no one wouid have dreamed of applying to
have the land reglstered as a village green. It was only the prospect of the development on this open space,
when the golf club was no longer using it, which prompted the application for registration with a view to stop-
ping the development in its tracks. So, in the real world, the dog-walkers and golfers will never actually have
to co-exist on the disputed land if it is registered as a village green.

[84] If, however, in some imaginary parallel universe, the two groups had been required to co-exist after reg-
istration, then, like Lord Walker, | find it hard to imagine that there would, in practice, have been many prob-
lems. The pre-existing situation suited the local Inhabitants well enough: doubtless, some of them were
themselves members cf the club and played on the land; in any event, the goif club must have kept the grass
cut and the area looking presentable. If the inhabitants had previously shown no inclination to break out the
croquet hoops, or to set up butts or cricket stumps or to dance around a maypole on the disputed land, it
seems unlikely that registration would have suddenly brought on the urge. Indeed, too many developments

of these kinds would probably have upset the dog-walkers almest as much as the golfers. In all
J2010] 2 Al ER 613 at 641

likelihood, therefore, things would have gone on much as befare, with a bit of give and take on both sides. |
would therefore particularly associate myself with what Lord Walker says in [47], above.

[85] Under s 15 of the 2008 Act registration of land as a village green requires that a significant number of
the inhabitants of any locality, or of any neighbourhoad in a locality, have indulged as of right In lawful sports
and pastimes on the land for a period of at least 20 years. Since R v Oxfordshire CC, ex p Sunningwelf Par-
ish Council [1999] 3 All ER 385, [2000] 1 AC 335 it has been settled law that dog-walking and playing with
children count as lawful sports and pastimes. Since both activities can and do take place on almost any and
every open space near centres of population, the scopa for applying to register land as a village green is
correspondingly wide. Owners of land are taken to be aware of this chapter of the law and of the need to
take appropriate preventive steps if they see a risk of circumstances ariging In which an application cauld be
made and their land become registered as a village green. If they fail to do so, they are treated as having
acquiesced In the inhabitants indulging in sports and pastimes on their land 'as of right'.

[86] Here the evidence shows that, as far back as living memory goes, many local inhabitants used the dis-
puted land for informal recreation such as dog-walking and children's play. But the courts below have held

that they were not doing so 'as of right'.

[87] The basic meaning of that phrase is not in doubt. In Ex p Sunningwel! Lord Hoffmann showed that the
expression 'as of right’ in the Commeoens Registration Act 1965 was to be construed as meaning nec vi, nec
clam, nec pracario. The parties agree that the position must be the same under the 2008 Act. The Latin
words need to be interpreted, however. Their sense is perhaps best captured by putting the point more posi-
tively: the user must be peaceable, open and not based on any licence from the owner of the land.

[88] The opposite of 'peaceable’ user is user which is, to use the Latin expression, vi, But it would be wrong
to suppose that user is 'vi' only where it is gained by employing some kind of physical force against the own-
er. In Roman law, where the expreseion originated, in the relevant contexts vis was certainly not confined to
physical force. It was enough if the person concerned had done something which he was not entitled to do
after the owner had told him not to do it. In those circumstances what he did was done vl. Ses, for instance,
D.43.24.1.5-9, Ulpian 70 ad edictum, commenting on the word as used in the Interdict quod vi aut clam.
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[89] English law has interpreted the expression in much the same way. Far instance, in Sturges v Bridgman
(1879) 11 Ch D 852, where the defendant claimed to have established an easement to make noise and vi~

bration, Thesiger LJ said (af 863):

'Consent or acquiescence of the owner of the servient tenement lies at the root of prescription,
and of the fiction of a lost grant, and hence the acts or user, which go to the proof of either the
one ar the other, must be, in the language of the civil law, nec vi nec clam nec precario; for a
man cannot, as a general rule, be said to consent to or acquiesce in the acquisition by his
nelghbour of an easement through an enjoyment of which he has no knowledge, actual or con-
structive, or which he contests and endeavours to interrupt, or which he temporarily licenses.'
{My emphasis.)

If the use continues despite the nelghbour's protasts and attempts to interrupt
[2010] 2 Al ER 813 af 642

it, it is treated as being vi and so does not give rise to any right againat him. Similarly, in Dafton v Henry An-
gus & Co, Comrs of HM Works and Public Buildings v Henry Angus & Co (1881} 8 A ,
[1851-85]1 All ER Rep 1, Bowen J equated user nec vi with peaceable user and commented that a neigh-
bour—

‘without actual interruption of the user, ought perhaps, on principle, to be enabled by continu-
ous and unmistakeable protests to destroy its peaceable character, and so to annul one of the
conditions upon which the presumption of right is raised: [Eaton v Swansea Waterworks Co

(1851) 17 QB 267].'

The contrary view, that the only manner in which enjoyment of window lights could be defeated before the
Prescription Act 1832 was by physical obstruction of the light, 'was nof the doctrine of the civil law, nor the
interpretation which it placed upon the term “non vi" '.

[90] In short, as Gale on Easements (18th edn, 2008) p 244 (para 4—-84), suggests, user is only peaceable
(nec vi) if it is neither violent nor contentious.

[91] In Ex p Sunningwell [1999] 3 All ER 385 at 391, [2000] 1 AC 335 at 350-351, Lord Hoffmann found that

the unifying element in the three vitiating clrcumstances was that each constituted a reason why it would not
have been reasonable to expect the owner to resist the exercise of the right. In the case of nec vi he said this
was 'because rights should not be acquired by the uge of force'. if, by ‘force', Lord Hoffmann meant only
physical force, then | would respectfully disagree. Moreover, some resistance by the owner is an aspect of
many cases where use is vi. Assuming, therefore, that there can be vis where the use is contenticus, a per-
fectly adequate unifying element in the three vitiating circumstances is that they are all situations where it
would be unacceptable for somecne to acquire rights against the owner.

[92] If, then, the inhabitants' use of land is to give rise ta the possibility of an application being made for reg-
Istration of a village green, it must have bean peaceable and non-contantious. This is at least part of the
reason why, as Lord Jauncey of Tullichettle observed, in the context of a claim to a public right of way, in

Cumbernauld and Kilsyth DC v Dollar Land (Cumbernauld) Ltd 1993 SC (HL) 44 at 47: 'There is no principle
of law which requires that there be conflict between the interest of users and those of a proprietor.'

[93] In this case the local inhabitants' use of the disputed land for recreation was peaceable, open and not
based on any licence from the council or the golf club. So, prima facle, the inhabitants did everything that
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was necessary to bring home to the councll, if they were reasonably alert, that the inhabitants were using the
land for recreation "as of right'.

[94] But the councll argue that, since there were compaeting interests, the inhabitants' use of the land was
peaceable only because they 'overwhelmingly' deferred to the golfers' simultaneous use of the same land.
Had they not done so, It would have become contentious. But, because they routinely deferred to the golfers,
the inhabitants did not do 'sufficient to bring home to the reasonable owner of the application site that they
were asserting a right to use it'. Cf Dyson LJ, [2009] EWCA Civ 3 at [48], [2009] 4 All ER 1232 atf [49], [2009]
1 WLR 1461. In other words, the reasonable owner of the disputed land would have inferred from the be-
havlour of the inhabitants that they were not asserting a right over the land—and so would have seen no

need to take any steps to prevent such a right accruing.
[2010] 2 AHER 613 at 643

[95] On closer examination, the starting point for this argurnent must be that the owner of the land is entitled
to infer from the inhabitants’ behaviour In deferring to the golfers that they are aware of the legal position. But
that starting point is inherently implausible. To adapt what Lord Sands said in connection with a public right
of way in Rhins District Committee of Wigtownshire CC v Cuninghame 1917 2 SLT 189 at 172, peaple walk
their dogs or play with their children on the disputed land because they have been accustomed to see others
doing so without objection. The great majority know nothing about the legal character of their right to do so
and never address their minds to the matter. Moreover, to draw an inference based on the premise that the
inhabitants are aware of the legal position is hard to reconcile with the decision in Ex p Sunningwel/ [1999] 3
All ER 385 at 395-396, [2000] 1 AC 335 at 355—358, that the subjective views of the inhabitants as to their
right to indulge in sports and pastimes on the land are irrelevant. It would therefore have been far from rea-
gonable for the council to infer that the inhabitants' behaviour towards the golfers was based on some under-
standing of the legal position. It would have been equally unreasonable for tha council to go further and con-
clude that the inhabitants were deferring to the golfers because of a consclous decision on their part to re-
spect what they perceived to be the superlor rights of the owners of the land.

[96] Such a conclusion might, just conceivably, have been plausible and legitimate If there had besn no other
explanation for the inhabitants' behaviour. But that is far from so. The iocal inhabitants may well have de-
ferred to the golfers because they enjoyed watching the occasional skilful shot or were amused by the more
frequent duff shots, or simply because they were polite and did not wish to disturb the golfers
who—experience shows—almost invariably take their game very seriously indeed. A reasonable landowner
would realise that any of these motives was a more plausible explanation for the inhabitants’ deference to the
golfers than some supposed unwillingness to go against a legal right which they acknowledged to be superi-
ot. In my view the inspector misdirected himself on this aspect of the case.

[97] | would accordingly aliow the appeal and make the order proposed by Lord Walker. | confess that | view
the outcome with little enthusiasm. The idea that this land should be classified and registered as a village
green, when it was really just an open space that formed part of a golf course, is unattractive, to say the
least. If is hard to imagine that those who devised the registration system ever contemplated that it would
produce such a result. But, given the established case law and given also that Parliament has not amended
the law despite the known problems, the result is unavoidable.
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LORD BROWN SCJ.

[98] | would formulate the critical question for the court's determination on this appeal very differently from
any of those identified in the statement of facts and issues. The critical question to my mind is what are the
respective rights of the landowner (the owner) and the local inhabitants (the locals) over land once it is reg-

istared as a town or village green?

[989] Take the facts of this case, as already sufficiently recounted by other members of the court, but assume
that the land here in question, instead of becoming vacant in 2002 and subject now to development pro-
posals, remained in use by the owner (as for convenience | shall call the Redcar and Cleveland Golf Club,
the actual owner's licensee) as the first and eighteenth holes (and practice green) of thelr golf course. Sup-

pose then that the local inhabitants,
[2010] 2 Al ER 813 al 644

having themselves made such use of the land as the inspector records, 'deferring' to the golfers in the way
he describes, successfully applied for its registration as a town green, what then would be the consequences
with regard to the owner's own continuing rights? Would the owner remain entitled to use the land for golf
with the locals continuing to ‘defer' to the golfers? Or would the balance shift entirely, the locale' rights being
substantlally enlarged by registration, the owner's effactively extinguished?

[100] So far from this question bagging that as to the right to registration (the ultimate question at issue
here), it seems to me one which necessarily should be resolved befare it can sensibly be decided what must
be established In order to have the land registered. Indeed, | may as well say at once that, were it the law
that, upon registration, the owner's continuing right to use his iand as he has been doing becomes subardi-
nated to the locals’ rights to use the entirety of the land for whatever lawful sports and pastimes they wish,
however incompatibly with the ewner continuing in his, | would hold that more is required to be established
by the locals merely than use of the land for the stipulated period nec vi, nec clam, nec precario. If, however,
as | would prefer to conclude, the effect of registration is rather to entrench the previously assumed rights of
the locals, precluding the owner from thereafter diminishing or eliminating such rights but not at the expense
of the owner's own continulng entitiement to use the land as he has been doing, then | would hold that no
more is needed to justify registration than what, by common consent, is agreed to have been established by

the locals in the present case.

[101] This is not merely because in my opinion no other approach would meet the merits of the case. Also it
Is because, to my mind, on the proper construction of 8 15 of tha Commons Act 2008, the only consequence
of registration of land as a green is that the locals gain the legal right to continue to 'indulge’ in lawiul sports
and pastimes upon it (which praviously they have dohe merely as i of right}—no more and no less. To the
extent that the owner's own previous use of the land prevented their indulgence in such activitias in the past,
they remain restricted in their future use of the land. The owner's previous use ex hypothesi would not have
been such as to have prevented the locals from satlsfying the requirements for registration of the land as a
green. No more should the continuance of the owner's use be regarded as incompatible with the land's future
use as a green. Of course, In so far as future use by the locals would not be incompatible with the owner
continuing in his previous use of the land, the locals can change, or indeed increase, their use of the land;
they are not confined to the sama 'lawful sports and pastimes', the same recreational use as they had previ-
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ously enjoyed. But they cannot disturb the owner so long as he wishes only to continue in his own use of the
land,

[102] Is there, then, anything in the case law which precludes our declding, as | have already indicated |
would prefer to decide, that registration does nat carry with it a right In future to use the land inconsistently
with such use as the owner himself has been making and wishes to continue making of it? The respondents
here urge that the decision of the House of Lords in Oxfordshire CC v Oxford City Council[2008] UKHL 25,
[2008] 4 All ER 817, [2006] 2 AC 674, is just such a case. They so submit notwithstanding that the land there
was disused scrubland of which the owner made no use whatever so that no question arose there as to pos-
sibly conflicting uses or the respective rights of owners and locals following registration. For my part I simply

cannot regard the Oxfordshire case as having decided the particular question | am addressing
[2010] 2 A ER 613 at 645

here. The respondents rely on passages in Lord Hoffmann's speech such as that, following registration, Tthe
ownaer] still has the right to use it in any way which does not interfere with the recreational rights of the inhab-
itants' (at [51]) and 'the owner retains his title to the land and his right to use it in any way which does not
prevent its use by the inhabitants for recreation’ (at [59]). To my mind, however, these are not inconsistent
with the position which | have suggested arises on registration and, Indeed (also at {511) Lord Hoffmann
states: 'There has to be give and take on both sides.’

[103] True it is that, in a partially dissenting opinion, Lord Scott of Foscote (at [105]) himself appsars to have
understood the other members of the Committee to have decided that registration of land as a green—

'bring[s] about a diminution of the landowner's property rights, not simply by establishing the
local Inhabltants' right to go on doing what they had been doing for the last 20 years but by de-
priving the landowner of the right ta go aon doing what he has been doing for the last 20 years

Lord Scott did—

'not agree [inferentially, with the majority view] that registration can authorise local inhabitants
to enjoy recreative user of the land that is different in kind from the 20 years' user that has sat-
Isfied the statutory criteria for registration or that would diminish the ability of the landowner to
continue to use the land in the manner In which he had been able to use the land during that
20-year period ... [or] that a tolerant landowner who has allowed the local inhabitants to use his
grass field for an annual 5 November bonfire for upwards of 20 years must, after registration,
suffer his field to be used throughout the year for all or any lawful sports and pastimes with the
consequential loss of any meaningful residual use that he could continue to make of the fleld.'

That, however, was in the context of Lord Scott's view (at [108]) that reglstration of the land there in question
would (or at least should) entitle the locals only to ‘recreative rights of user ... commensurate with the nature
of the user that had led to that result and would not necessarily extend to the right to use the land for all or
any lawful sports or pastimes [for instance, clay pigeon shooting or archery contests]'. It is important to note,
moreover, that all of this was concemed with the first of the ten issues before the House as to which it was

held {per the headnote [2006] 2 AC 874 at 875) that—

'registration gave rise to rights for the relavant inhabitants to indulge in lawful sports and pas-
times, such rights extending (Lord Scott of Foacote dissenting) to sports and pastimes general-
ly and not merely that use which had been the basis for reglstration, the landowner retaining
the right to use the land In any way which did not interfere with those rights ...
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[104] | repeat, the position arising on registration at a time when both the owner and the locals are using land
in theoretically conflicting ways but in fact harmoniously simply did not arige in the Oxfordshire case and | for
my part would dacline to treat that case as if it has decided how such an issue should be resolved.

[105] | would, therefore, hold that in this different situatlon the owner remains entitled to continue his use of
the land as before. If, of course, as in the
J2010} 2 AHER 613 at 646

Oxfordshire case itself, he has done nothing with his land, he cannot complain that upon registration the lo-
cals gain full and unqualified recreational rights over it. But that is not the position [ am considering here.

[106] In short, on the facts of this case, had the use of the land as part of a golf course continued, the locals
would in my opinion have had to continue 'deferring' fo the golfers. By this | understand the inspector to have
meant no more than that the locals (with the single exception of Squadron Leader Kime) recognised the
golfers' rights to play (in this sense only the locals "overwhelmingly deferred to golfing use”), both locals and
golfers sensibly respecting the use being made of the land by the other, neither being seriously inconven-
ienced by the other, sometimes the locals waiting for the golfers to play before themselves crossing, some-
times the golfers watting for the walkers to cross before playing. It is not unique for golf courses to embrace
at least some common [and and there are innumerable courses crossed by public footpaths. Both walkers
and golfers are generally sensible and civilised people and common courtesy dictates how to behave. Har-
monious co-existence is in practice easily achievable. For my part, and in the light of my own experience
both as a golfer and a walker for over six decades, | do not read the inspactor's findings as indicating (to

quote Sullivan J) [2008] EWHC 1813 (Admin) at [40], [2008] All ER (D) 264 (Jul) at [40] [that] there was
overwhelmingly “give” on the part of the local users and “take" on the part of the golfers' (see [2009] EWCA

Clv 3 at [51], [20091 4 Al ER 1232 at [51], [2008] 1 WLR 1481).

[107] This being so | see no good reason whatever to superimpose upon the conventional tripartite test for
the registration of land which has been extensively used by local inhabitants for recreational purposes a fur-
ther requirement that it would appear to a reasonable landowner that the users were asserting a right to use
the land for the lawful sports and pastimes in which they were Indulging. As Lord Walker has explained, there
is nothing in the extensive jurisprudence on this subject to compel the imposition of any such additional test.
Rather, as Lord Hope, Lord Walker and Lord Kerr make plain, the focus must always be on the way the land
has been used by the locals and, above all, the quality of that user.

[108] | too, therefore, would allow this appeal.
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LORD KERR SCJ.

[108] For the reasons given by Lord Hope, Lord Rodger, Lord Walker and Lard Brown with all of which |
agres, | too consider that this appeal should be allowed. | venture to offer a fow words of my own because
my conclusion that the appeal should be allowed represents a change from the view that | initially held and
because [ can well understand why the Court of Appeal ([2009] EWCA Civ 3. [2009] 4 All ER 1232, [2009] 1
WLR 1481) and Sullivan J (2008] EWHC 1813 (Admin), [2008] All ER (D) 264 {Jul}) dismissed the applica-

tion for judicial review.

[110] The critical question in this case centres on the meaning to be given to the words 'as of right' in & 15 of
the Commons Act 20086. It is not possible to give a literal interpretation to the words since, clearly, the right
cannot vest in the local inhabitants until the period of 20 years has elapsed. They cannot be considered to
have indulged in sports and pastimes by dint of a right until the right has come to fruition: see Lord Bingham
of Cornhill in R (on the application of Barasford) v Sunderiand City Councii [2003] UKHL &0 at [3], [2004] 1
AllER 160 at [3], [2004] 1 AC 889. It is also clear that they do not need to believe that they have a right: ses
below. As Lord Walker said in Beresford's case at [72] it has
[2010] 2 AHER 813 at 647

sometimes baen suggested that the meaning of the statutory formula is closer to ‘as if of right': see, for in-
stance, Lord Cowie in Cumbernauld and Klisyth DC v Dollar Land (Cumbernauld) Lid 1892 SC 357 at 370

[111] Using this formulation, the question is what does "as if of right mean. Does it simply mean openly in-
dulging in the pastimes etc without force or under licence or does it connote something more? Clearly, it
cannot be construed to mean 'as if they believed they had the right’. The House of Lords so held in R v Ox-
fordshire CC, ex p Sunningwell Panish Councii [1999] 3 All ER 385, [2000] 1 AC 335. Does it mean that they
acted as if they had the right? If so, how is that to be judged? Does it mean that they gave every indication
that they had the right to indulge in the pastimes and aports? According to Mr George QC, the only exception
to the tripartite test arises where the users expressly represent that they are not asserting any right at all. In
those circumstances, according to him, they are either benefiting from the implied permission of the owner or
they are covertly allowing the necessary period to elapse in which case they fall foul of the raquirement that

the use of the lands should not be secrat.

[112] The question that has troubled mae is: '"What if the inhabitants' engagement in the pastimes and sports
is not on foot of an express reprasentation that they are not asserting a right but on the basls of an unspoken
understanding by all concerned that they are not doing so?' Is there a reason why, as a matter of principle,
there should be any different legal cutcome? It appears to me that there is none. If the owner of the lands
and those who recreate on them share the appreciation that no right Is being asserted, then no right is ac-
quired. Therefore, as Lord Hope has said (at [69], above), one must focus on the manner in which the local
inhabitants have used the land or, as he has put it, the quality of the user ... relied on'.

[113] The use of the word 'deferring’ in the context of the inhabitants' use of lands is potentially misleading.
In common parance 'deferring to an owner's use of his lands’ can easlly be understood to mean no more
than the ordinary courteous and civilised acknowledgment of the entitlement of the owner to make use of the
lands. Such clvility does not necessarily import an acceptance of any lack of entitlement on the part of the
users to continue to indulge their recreations with a view to the acquisition of a right under s 15. But if defer-
ence takas the form of acceptance that the users are not embarked on a process of accumulating the nec-
gssary number of years of use of the lands or if it evinces an intention not to embark on such a process, this
must surely have significance in relation to the question whether the inhabitants have indulged in the activi-

tiea 'as of right'.
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[114] It is for this reason in particular that | am in emphatic agreement with Lord Hope in hig view that one
must focus on the way in which the lands have been used by the inhabitants. Have they used them as if they
had the right to use them? This question does not require any examination of whether they believed that they
had the right. That is irrelevant. The question is whether they acted in a way that was comparable to the ex-
ercise of an existing right? Posed in that way, one can undarstand why the Court of Appeal considered that
the examination of the relevant question partook of an inquiry as to the outward appearance created by the
use of the lands by the inhabitants. On that basis also onse can recognise the force of Mr Laurence QC's ar-
gument that it was necessary to show not only that the lands had been used nec vi, nec clam, nec precario
but also that it was reasonable to expect the iandowner to resist the use of the land by the local inhabitants.

The esgsential underpinning of both
[2010] 2 Al ER 613 at 648

these assertions, however, was the view that the registration of the lands as a village or town green had the
inexorable effect of enlargement of the inhabitants' rights and the commensurate diminution of the right of the
owner to maintain his pre-registration level of use, if that interfered with the inhabitants' extended use of the

lands.

[115] For the reasons that Lord Hope and Lord Walker have given, the view that this was the effect of the
relevant authorities in this area may now be discounted. For my part, | find it unsurprising that this view for-
merly held sway. Mr [Laurence (without direct demur from Mr George) informed us that it was the unlversal
opinion of all who practised in this field that the inevitable consequence of the decigion in Oxfordshire CC v
Oxford Cily Council [2006] UKHL 25, [2006] 4 All ER 817, [2006] 2 AC 6§74 was that [ocal inhabitants ac-
quired unrestricted rights of recreation after registration. Passages from the speech of Lord Hoffmann in that
case—particularly at [51}—appeared to lend support for the notion that general, unrestricted rights of recrea-
tion over the entire extent of the lands followed upon registration. And the speech of Lord Scott of Foscote
certalnly seemed to imply that he apprehended that this was the outcome of the decision by the majority.
Whatever may have been the position previously, however, it is now clear that, where it is feasible,
co-operative, mutually respecting uses will endure afier the registration of the green. Where the lands have
been used by both the inhabitants and the owner over the pre-registration pericd, the breadth of the historical
user will be, if not exactly equivalent to, at least approximate to that which will accrue after registration.

[116] On that basis, | am content to accept and agree with the judgments of Lord Hope, Lord Walker and
Lord Brown that no overarching requirement concerning the outward appearance of the manner in which the
local inhabitants used the land is to be imported into the tripartite test. The inhabitants must have used it as if
of right but that requirement is satisfied if the use has been open in the sense that they have used it as one
would expect those who had the right to do so would have used it; that the use of the [ands did not take
place in secret; and that It was not on foot of permission from the owner. If the use of the lands has taken
place in such circumstances, it is unnecessary to Inquire further as to whether it would be reasonable for the
owner to resist the local inhabitants' use of the lands. Put simply, if confronted by such use over a period of
20 years, it is ipso facto reasonable to expect an owner to resist or restrict the use if he wishes to avoid the

possibility of registration.

Appeal allowsd.

Robert Chan Barrister.
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ICLR: Appeal Cases/2000/Volume 1/REGINA v. OXFORDSHIRE COUNTY COUNCIL AND ANOTHER, Ex
parte SUNNINGWELL PARISH COUNCIL - [2000] 1 A.C. 335

[2000] 1 A.C. 335

REGINA v. OXFORDSHIRE COUNTY COUNCIL AND ANOTHER, Ex parte SUN-
NINGWELL PARISH COUNCIL

[HOUSE OF LORDS]
1999 Aprl 19, 20, 21, 22; June 24

Lord Browne-Wilkinson, Lord Steyn, Lord Hoffmann, Lord Hobhouse of Woodborough and Lord Mil-
lett

Commons - Town or village green - Cusiomary right - Land used predominantly by villagers for informal rec-
reation - Whether belief in existence of right exclusive lo villagers necessary - Whether use for "sports and
pastimes” - Whether landowner's toleration baming claim - Commons Ragisfration Act 1985 fc. 64), ss. 13(b),
22(1)

A parish council applied to the county council pursuant to section 13 of the Commons Registration Act 19851
for registration of 8 glebe land as a village green. They relied, under section 22(1), on 20 years' user ending
on 1 January 1894, The landowner objected, and the county council decided to hold a non-statutory public
inquiry with a barrister acting as inspector. The inspector found that there had been abundant use of the
glebe for informal recreation, which he held to be a pastime for the purposes of the Act, that the informel
recreation had been predominantly, though not exclusively, by Inhabitants of the village and that successive

1 Commons Reglstration Act 1985, 8. 13(b): see post, p. 348D.
8. 22(1): seea post, p. 347D.
[2000] 1 A.C. 335 Page 336

landowners had been tolerant of that use. He recommended that the application be refused on the ground
that the use had not been shown to be "as of right"” in the sense of a right exercised in the belief that it was
enjoyed by the villagers to the exclusion of all other peopla. The county council resolved that the application
be rejected. The parish council applied for leave to apply for judicial review of the resolution. Buxton J. re-
fused the application. The Court of Appeal, on a renewed application, granted leave to apply but refused the
substantive application.
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On appeal by the parish council:-

Held, allowing the appeal and declaring the glebe to be a village green, that "as of right" in sectlon 22(1) of
the Act of 1965, reflecting the common law concept of nec vi, nec clam, nec precario, did not require subjec-
tive belief In the existence of the right; that "sports and pastimes” was a composite phrase and proof of an
activity that could properly be regarded as a sport or a pastime in modem times, including the informal recre-
atlon found by the inspactor, was sufficient; that it was sufficient that the land was used predominantly, rather
than exclusively, by inhabltants of the village; and that toleration by the landowner was not fatal to a finding
that user had been as of right (post, pp. 346F-G, 355G-356A, 3588, 359A-B).

Hue v. Whiteley [1929] 1 Ch. 440 considered.

Reg. v. Suffoik Counly Council, Ex parte Sfead (1998) 75 P. & C.R. 102, C.A. overruled.
Decision of the Court of Appeal reversed.

The following cases are referred to in the opinion of Lord Hoffmann:

Abercromby v. Town Commissioners of Fermoy [1500] 1 |.R. 302, C.A.
Altorney-General v. Anfrobus [1905] 2 Ch. 188

Attorney-General v. Dyer[1947] Ch. 67; [1946] 2 AILE.R. 252

Beckeit (Alfred F.) Lid. v. Lyons [19687] Ch. 448; [1967] 2 W.L.R. 421; [1967] 1 AllE.R. 833, C.A.
Blount v. Layard [1891] 2 Ch. 881n., C.A.

Bright v. Walker (1834) 1 C.M. & R. 211

Bryant v. Foot (1867) L.R. 2 Q.B. 181, D.C.

Dalton v. Angus & Co. (1881) 6 App.Cas. 740 H.L.(E.)

De Ia Warr (Ear) v. Miles (1881) 17 Ch.D. 535, C.A.
Fitch v. Rawling (1795) 2 H.BI. 383
Folkestone Corporation v. Brockman [1914] A.C. 338, H.L.(E.)

Gardner v. Hodgson's Kingston Brewery Co. Lid, [1903] A.C. 229 H.L.(E.)
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Hammoerton v. Honey (1876) 24 W.R. 603

Hus v. Whiteley [1929] 1 Ch. 440

Jonses v. Bates [1938] 2 Al E.R. 237, C.A.

Mann v. Brodie (1885) 10 App.Casg, 378 H.L.(S¢.)

Mercer v. Denne [190412 Ch, 534

Mills v. Colchester Corporation (1867) L.R. 2 C.P. 476

Mills v. Silver[1991] Ch. 271; [1991] 2 W.L.R. 324; [1991] 1 All E.R. 449, C.A.

O'Keefe v. Secrstary of Stafe for the Environment [1998] J.P.L. 42; [1998] J.P.L. 488, C.A.

Reg. v. Suffolk County Council, Ex parte Steed (1995) 70 P. & C.R. 487; {1996) 75 P. & C.R. 102, C.A,
The following additional cases were cited in argument:

Afiorney-General ex rel. Yorkshire Derwent Trust Lid. v. Brotherton [19911 Ch, 185; [1991] 2 W.L.R. 1; [1982]

1 AIlE.R, 230, C.A,; [1992] 1 A.C. 425; [1991] 3 W.L.R. 1126; [1992] 1 All E.R. 230, H.L.(E.)
[20001 1 A.C. 335 Page 337

Bell v. Wardeil (1740) Will. 202
Bourke v. Davis (1889) 44 Ch.D, 110
Bridle v. Ruby [1989] Q.B, 169; [1988] 3 W.L.R. 191; [1988] 3 Al E.R. 84, C.A.

Buckinghamshire Gounty Council v. Moran (1988) 86 L.G.R. 472; [1990] Ch. 823; [1989] 3 W.L.R. 152;
[1989] 2 All E.R. 225, C.A.

Eatlon v. Swansea Walerworks Co. (1851) 17 Q.B. 267

Fairay v. Southampion Counly Council [1956] 2 Q.B. 439; [1958] 3 W.L.R. 354; [1956] 2 All E.R. 843, C.A.
Goodman v. Mayor of Saftash {1882) 7 App.Cas. 633, H.L.(E.)

Jaques v. Secretary of State for the Environment [1995] J.P.L. 1031

Merstham Manor Lid. v. Coulsdon and Purley Urban District Council [1937] 2 K.B. 77; [1936] 2 Al E.R. 422

Ministry of Defence v. Wilishire County Council [1995] 4 All E.R. 931
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Montgomerie & Co. Lid. v. Wallace-James [1904] A.C. 73, H.L.(Sc.)
Reg. v. Oakes [1958] 2 Q.B. 350; [1959] 2 W.L.R. 694; [1959] 2 All E.R. 92, C.C.A.

Reg. v. Secretary of Stale for the Environment, Ex parts Billson [1999] Q.B. 374; [1998] 3 W.L.R. 1240;
[1998] 2 Al E.R. 587

Reg. v. Sacrelary of State for the Environment, Ex parte Cowell [1993] J.P.L. 851, C.A.

Reg. v. Secrefary of Stale for the Environment, Ex parfe O'Keefs (1997) 96 L.G.R. 100, C.A.
Sturges v. Bridgman (1879) 11 Ch.D. 852, C.A.

Sze To Chun Keung v. Kung Kwak Wai David [1997] 1 W.L.R. 1232, P.C.

The Rye, High Wycombe, Bucks., in re [1977] 1 W.L.R. 13186; [1977] 3 All E.R. 521

Virgo v. Harford (unreported), 11 August 1892, Wills J. (Bristol Summer Assizes); 27 March 1893, Mathew J.
{Bristol District Registry)

APPEAL from the Court of Appeal.

This was an appeal by Sunningwell Parlsh Council by leave of the Court of Appeal (Lord Woolf
M.R., Waller and Robert Walker L.J.J.) from their judgment and order on 24 November 1997 grant-
ing a renewed application by the parish council for leave to apply for judicial review of a resolution
of the first respondents, Oxfordshire County Council, passed on 22 October 1986 but dismissing
the substantive application. Buxton J., on 11 July 1997, had refused the parish council leave to ap-

ply.

By their applicatlon, the parish council sought judicial review in the faorm of an order of certiorari to
remove into the High Court and quash the county council's resolution, and/or a declaration that the
county council should have acceded to the parish council's application dated 8 November 1885 and
registered Sunningdale Glebe as a village green, and/or an order of mandamus either to oblige the
county council to register the glebe as a village green or to reconsider the application.

The facts are stated in the opinion of Lord Hoffmann.

George Laurence Q.C. and W. D. Alnger for the parigh council. Land on which local inhabitants
indulge in "lawful sports and pastimes" is land on which they indulge either in lawful sports only
(being also lawful pastimes) or in lawful pastimes (not being sporis) only or in both lawful sports

and lawful pastimes. The informal recreational activities {without
[2000] 1 A.C. 335 Page 338

any communal activities) relied on by the parish council before the inspector are sufficient to con-
stitute pastimes,
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Class ¢ in section 22(1) of the Act of 1965 should be construed consistently with classes a and b so
far as possible. In particular, (i) the same sporis and/or pastimes that can be the subject of class b
customary rights should be held capable of acquisition under class ¢, there being no reason as a
matter of language to differentiate the terms and there being every reason, in the intsrests of con-
textual conslstency, to construe the expression in the same way in the two classes; (ii) the phrase
"sports and pastimes" in classes b and ¢ should take its flavour from the possibly wider phrase "ex-
ercise or recreation" used in class a and be given a wide interpretation; (jii} the dictum in Mills v.
Colchester Corporation {1867) L.R, 2 C.P. 478, 486 would apply to any claimed class b customary
right. The meaning to be given to the expression "as of right" in class ¢ should be consistent with it.
[Reference was also made to Hammerion v. Honey (1876) 24 W.R. 603, 604.]

To hold that the only activities which can fall within "sports and pastimes" must be organised or
communal or structured in some way would cast doubt on the correctness of numerous decisions of
the commons commissioners. In any event, it does not follow, logically or as a matter of language,
from the fact that a customary right exists to serve the inhabitants of a [ocality that the only activities
that can lead to the recognition of a class b or ¢ right must be communal ones. It is impossible to
draw a satisfactory dividing line between activities carried on by small, perhaps family, groups and
those carried on communally. [Reference was made to Abercromby v. Town Commissioners of
Fermoy [1900] 1 |.R. 302, 314; Bell v. Wardell (1740) Will. 202; Bourke v. Davis (1888) 44 Ch.D.
110 and Gadsden, The Law of Commons (1888), p. 385 para. 13.24.]

"Sports and pastimes" should be construed as applying to all manner of pastimes (or
even just one pastime), whether or not including any sport. The phrase used in the
Act of 1985 derives from its use in the old cases. The point of adding pastimes to
sports is to emphasise that use of the land for "mere" pastimes will do. The emphasis
is therefore on what Is permitted (i.e., all manner of pastimes including sports) rather
than on positively requiring use not merely for non-sport pastimes but also for sports.
"Sports and pastimes" is plainly meant to be a portmanteau phrase employed to pre-
vent anybody having to argue about whether a particular activity is a sport or a pas-
time. It would be unsatisfactory if iand could not be registered as a town or village
green on the basis of informal recreation activity: see Reg. v. Suffolk County Council,
Ex parte Stead (1995) 70 P, & C.R, 487, 503. The phrase "exercise or recreation” in
class a is used equally loosely. The only instances known of allotment (see the [n-
closure Act 1845 (8 & 9 Vict. c. 118)) of land falling within class a are allotments for
"exarclse and recreation:” cf. In re The Rys, High Wycombe, Bucks [1977] 1 W.L.R.
1318, 1320-1321. In all three classes the relevant phrase is to be construed as
meaning "and/or."

If "sports and pastimes" is to be construed as the second respondents contend, smaller greens that
are physlcally incapable of accommodating both sports and other pastimes (whether communal or

not) will in practice be excluded from qualifying under claas ¢ {and would likewise have been
[2000] 1 A.C. 335 Page 339

excluded under class b). Many greens are believed to have been registered in the past on the basis
of informal recreational activities. These registrations would be shown to have been erroneous.
[Reference was made to Virgo v. Harford (unreported), 11 August 1892; Hunter, The Preservation
of Open Spacss, and of Foolpaths, and Other Rights of Way (18886), pp. 181-182: Bennion,
"Threading the Legislative Maze" (1999) 163 .J.P. 264 and Halsbury's Laws of England, 4th ed. re-
issuse, val. 12(1) (1998), paras. 621-623, pp. 174-1786.]

For local inhabitants to indulge in sports and pastimes on land "as of right" is to indulge in them on
it for those purposes without force (peaceably), without secrecy (openly) and without permission as
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ifthey have the right {i.e. in such manner as to convey the impression that they are claiming the
right) to do so. It is not necessary that they genuinely believe themsslves to have the right so to in-
dulge. The words "openly used ... without protest or permission” in the definition of "town and vil-
lage greens" recommended in the Report of the Royal Commission on Common Land 1855-1958
(1958) (Cmnd. 462), p. 128, para. 403, are precisely what are comprehended in the Latin expres~
sion "nec vi, nec clam, nec precario” and in the expression "as of right" in the definition in section
22(1) of the Act of 1965. Roman lawyers, in relation to "clam," could only have had in mind some-
one whao knew that he had no right to be there, so "clam" is inconsistent with any need for honest

belief.

The 20-year period mentioned in class ¢ probably derived either from the common law relating to
acquisition of customary rights or from the Rights of Way Act 1832, By parity of reasoning, it would
be sensible to construe the expression "as of right" in class ¢ as it would be understood in relation
to a claim to customary rights at common law (see Mills v. Colchester Corporation, L.R. 2 C.P. 478,
486) or by reference to the use of the expression in statutes, e.g., the Prescription Act 1832 (2& 3
Will. 4, .71) and the Act of 1932 (section 1). The Act of 1932 was modelled on the Act of 1832: see
per Lord Buckmaster (H.L, Debates), 7 June 1932, cols. 835-837; Atforney-General ex rel. York-
shire Derwent Trust Lid. v. Brotherfon [1991] Ch. 185, 200F-G; [1992] 1 A.C. 425, 438G-H, 438A-B,
441G, 442D, 448B-D, 447B; Marstham Manor Lid. v. Coulsdon and Furfey Urban District Councif
[1837] 2 K.B. 77; Jonss v. Baies [1938] 2 All E.R. 237, 251F and Fairey v. Southampton County
Council [1956] 2 Q.B, 439, 465. Although the phrase "as of right" appears only in section 5 of the
Act of 1832, the expression in section 2 "claiming right thereto" had the same meaning: see Garo-
ner v. Hodgson's Kingston Brewery Co. Lid. [1903] A.C. 228, and Jones v. Bafes [1938] 2 All E.R.
237, 251E-F. The classic exposition of user of a right of way ofherwise than "as of right," as used in
section 5 of the Act of 1832 in Bright v. Walker (1834) 1 C.M, & R. 211, 219 was merely expasition
of the common law position, confirmed by the Act of 1832, that uss, to be "as of right," had to be
peaceable, open and without permisslon {nec vi, nec clam, nec precario). see Gale on Easamants,
16th ed. (1997), pp. 209-210; pars. 4-84, 4-85; Mills v. Colchester Corporation, L.R. 2 C.P. 478,
488; Gardner v. Hodgson's Kingston Browery Co. Lid. [1903]1 A.C. 229, 238; Ealon v. Swansea
Waterworks Co. (1851) 17 Q.B. 267, 275, 278; Earf Da la Warr v. Miles (1881) 17 Ch.D. 535, 596;
Sturges v. Bridgman (1879) 11 Ch.D. 852, 883; Daifton v. Angus & Co.
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{1881) 6 App.Cas, 740, 773 and J. G. Riddall, "A False Trail" [1997] Conv. 199. None of these au-
thorities speaks of the necesasity for there to be any belief by claimants in the existence of the
claimed right. Neither did the first authority under the Act of 1932 do so: see Merstham Manor Lid.
v. Coulsdon and Puriay Urban District Council [1937]1 2 K.B. 77, 82-84. Tomlin J.'s construction of
"as of right" in Hue v. Whiteloy [1929] 1 Ch. 440, 445 (see Jones v. Bates [1838] 2 All E.R. 237,
241G, 245G-H, 251F; O'Ksefa v. Secrstary of Siale for the Environment [1996] J.P.L. 42, 53; Reg.
v. Secretary of Stale for the Environment Ex parte O'Kesfe (1997) 96 L.G.R. 100, 115; Alfred F.
Backeit Lid. v. Lyons [1987] Ch. 449, 469; Reg. v. Secretary of Siats for the Environment, Ex parie
Cowell [1993] J.P.L. 851, 857; Jagues v. Secretary of State for the Environment [1995] J.P.L. 1031,
1037 and Reg. v. Secrelary of State for the Environment, Ex parte Billson [1999] Q.B. 374, 393D-F)
was herasy. The distinction made by Farwell .\. in Jones v. Bafes between users who are regard-
less of the rights of the owner and those who genulnely believe that they are exercising a public
right Is a false one. The true distinction is between those who use the land or way as if they have
the right to do so, i.e., in the manner in which a person rightfully entitied would have used it (see
Bright v. Walker, 1 C.M. & R. 211, 219) and those who do not so use it. Farwell J.'s distinction be-
tweaen users who think they have the express or tacit licence of the owner and those who genuinely
believe they are exercising a public right is also false. The true distinction is between cases where
the owner has in fact given his consent and cases where he has not. So long as the use has been
carried out in such a way or manner as to assert a parmanent right, it is wholly irrelevant that in fact
users happened to believe that they were entitled to be on the land by reason of some revocable
licence: see Earl Do la Warr v. Miles, 17 Ch.D. 535, 594 and Bridle v. Ruby [19898] Q.B. 169,
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177D-E. The principle in those cases is to be preferred to that in Jones v. Bales, being consistent
with the earlier authorities. The law seeks to give effect to long-standing usage, not only whatever
the motive with which the use is enjoyed (Hus v. Whiteley [1929] 1 Ch, 440) but also whatever the
state of mind (if any) of users as to whether they have the right to be doing what they are doing
(Earl Ds la Warrv. Miles (1881) 6 App. Cas. 740 and Bridie v. Ruby [1889] Q.B, 169). There ie no
harm in claimants having a genuine belief, but there is no need for them to have it. For acts of en-
joyment to amount to the assertion of the relevant claimed right (i.e., a private or public right of way
or a right in the local inhabitants to Indulge in sports and pastimes on a green) it is the nature of the
acts themselves, not the belief with which users happen to carry them out, that has the capacity to
be interpreted as claiming a right.

For local inhabitants to be able to acquire an honest belief in the right to use would necessarily in-
volve a prior period of use {probably quite a few years) during which users had no such honest be-
lief. If there were a need for users to have a genulne belief In their right to use a green for sports
and pastimes, thelr actual user would thus need in practice to exceed 20 years in order that the
20-year period ltself should throughout be accompanied by the requisite belief. It is unlikely that
Parliament envisaged such having to be proved either under the Act of 1965 or the Highways Acts.

That there has been no challenge to the Hue v. Whiteley
[2000] 1 A.C. 335 Page 341

belief test in the Highways Acts cases may be because in most cases (as in the present) claimants
in fact do have (or say they have) a belief in their right to indulge in their sports and pastimes or to

pass and repass along a claimed way. [Reference was made to section 34(1) of the Highways Act

1959 and Mills v. Silver [1991]1 Ch. 271, 281-282, 288D-E, 290C-D.]

To hold that no belief is raquired would not Impinge on any ather area of the law such as adverse
possession or prescription. [Reference was made to Buckinghamshire County Council v. Moran
(1988) 86 L.G.R. 472; [1990] Ch, 623, 844C; Sze To Chun Keung v. Kung Kwok Wal David [1967]
1 W.L.R. 1232, 1235H; Stroud's Judicial Dictionary of Words and Phrases, 5th ed. (1986), vol. 4,
pp. 2291-2292 and Words and Phrases Legally Defined, 3rd ed. (1920), p. 98.]

Even if belief in the existence of the claimed right is necessary, there is no need for belief, in addi-
tion, that it is as inhabitants of the locality {i.e. exclusive of the general public) that the right is or
may be enjoyed. It Is enough if the belief required is merely consistent with the claimed right. Belief
that non-inhabitants, viz., the general public, are also entitled to indulge In sports and pastimes on
the land, where it exists, is res inter alios acta. It is irrelevant, because such additional belief is not

inconsistent with the primary balief,

A two-headed belief test would also be, in practice, impossible to fulfil; it is too specialised. How is
any individual local inhabitant to recognise his fellow users as local, as opposed to non-local, In-
habitants? (There is, in relation to any particular local user, a total of 64 possible combinations of
states of mind.) If the evidence is that only {or mostly) local inhabltants have indulged in the activi-
ties, that satisfies the wording of the class ¢ definition. The only justification for a belief test of "as of
right" may be that those who have to believe in what they are doing may bring home to the land-
owner more effectively that a right is being asserted. [f, this is correct, a landowner who sees local
people using his land for sports and pastimes who happen to entertain the belief that the whole
world is entitled to be there is more, not less, likely to be aware that a right is being asserted. So it
Is not unjust, on a belief theory of “as of right," to permit enjoyment by local inhabitants who have
that wide belief to give rise ta the right claimed. It is trug that the rights that class ¢ creates would
not extend to the general public. Once the green was established, the landowner would be entitled
to put up an appropriate notice and tum any members of the general public off. But the fact that, In
80 doing, he would be contradicting the locals' previously-held belief that anybody was entitled to
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use the green is no reason for denying the protection of the Act of 1965 fo cases where the re-
quirements of class ¢ are otherwise satisfied.

Ainger following. As to the difference (if any) between "exercise or recreation" and "sports and pas-
times," in the definition of "town or village green" in section 22(1) of the Act of 1985 there is no clear
answer, but section 15 of the Inclosure Act 1845 (8 & 9 Vict. ¢. 118) suggests that Parliament then
thought it appropriate to provide that a town or village green (i.e. land used by custom for sports
and pastimes) could be allotted as part of an inclosure award and therein be directed to be held in
trust for "exercise and racreation;" so Parliament appears to have thought that "sports and pas-

times" and "exercise and recreation” were either
[2000] 1 A.C. 335 Page 342

synonymous or that "exercise and recreation” was a wider concept (it being unlikely that Parliament
would have intended to restrict an existing lawful user).

Sheila Cameron Q.C. and Charles Mynors for the second respondents, the Oxford Diocesan
Board of Finance. The strict approach taken in Hammoerton v. Honey, 24 W.R. 603 to the category
of persons who can substantiate the existence of a custom is also exemplified in earlier authorities:
see, e.g. Filch v. Rawling (1795) 2 H.B. 393. These authorities demonstrate that a customary right
could be established for the inhabitants of a defined locality (for example, a village or parish) and
that the evidence of usage had to substantiate a claim of a right based in the inhabitanis which
could fail if the usage was indiscriminate, in the sense of including outsiders. In assessing a claim
under class ¢ of section 22(1) of the Act of 1985 it is necessary to adopt the same strict approach in
relation to the category of persons who can acquire a right. Class ¢ is analogous to class b in this
respect. The Court of Appeal in Reg. v. Suffolk County Council, Ex parte Steed, 75 P. & C.R. 102,
111 were comect in holding that the evidentlal safeguards in the authorities dealing with the estab-
lishment of a customary right (class b) should be imported into a class ¢ case.

The Royal Commission, in formulating its recommended definition of a town or village green for the
purpose of registration under new legislation (Report of the Royal Commisslon on Common Land
1855-1958 (Cmnd; 462), p. 128, para. 403) was influenced by the glossary definition (Appendix V1)
that it had used for its studies and Report. The impartant commeon theme is that both “the place"” (in
the secand limb of the definition) and the "unenclosed open space” (in the third) are ones specially
for "inhabltants." Although the words "place” and "unenclosed open space" in the Commission's
suggested definition have been replaced by "land" in the definition included in the Act of 1965, the
elements or "classes" In that statutory definition reflect those in the Commission's definition and the
emphasis remains on "the inhabitants of any locality." [Reference was made to Ministry of Defence
v. Wittshire County Council [1995] 4 All E.R. 931, 933-934 and Halsbury's Laws of England, 4th ed.
reissue, vol. 12(1), pp. 155, 159, paras. 601, 604.]

There was no evidence of communal activities by the villagers on the glebe. There was no activity
similar to those in the authorities dealing with a customary right in the inhabitants of a locality. The
villagers already have the benefit of an area of land expressly given to them in 1912 as a recreation
ground, This Is used as a cricket fisld and has a play area for small children. Consequently there
has heen no need for the villagers to look to the glebe for the purpose of any communal games,
quite apart from its physical unsuitability as sloping ground. Evidence of a succession of individuals
or small family groups indulging in informal recreational activities, also indulged in by outsiders,
does not constitute evidence of the character required to substantiate a claim of right on behalf of
the village. As the benefit of "village green” status is to accrue to the villagers, so, in order for the
burden of a right vested in the villagers to be established against the landowner, the past and pre-

sent usage must be demonstrated to be by the villagers as a body, as distinct from all and sundry.
[2000] 1 A.C. 335 Paga 343
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The words "sports and pastimes” {see the definitions in the New Oxford Dictionary of English
(1998)), rather than some more general phrase such as "recreationial activities" or, as in the In-
closure Act 1845, "exercise and recreation,” were used by Parliament following the Royal Commis-
sion's recommended, wording for the purpose of the registration of a town or village green. The ac-
tivities that can qualify as "unlawful sports and pastimes" are the same in relation to the statutory
class ¢ as in relation to the Commission's class b, because cfass c refers to "such sports and pas-
times" The authorities relating to claims to customary rights to "lawfui sports and pastimes” are of
ralevance also to claims under class c¢. The difference bstween classes b and ¢ in the statutory
definition relates to the period of time during which the Inhabitants have to show that they have in-
dulged in the sports and pastimes on the particular plece of land in question. The combination of
games and other activities was present In the Commission's glossary definition and indicates that
the fact that sport was engaged in by villagers was perceived to be an essential featura of a village
green, The statutory class ¢ has greater clarity than the Commission's class ¢ since that referred to
"used by the inhabitants for all or any such purposes," whereas the statutory definition requires the
inhabitants to have indulged in "such sports and pastimes," not either of them in the alternative. As
a matter of statutory interpretation, the literal meaning of an enactment is to be preferred wherever
possible. The words "sports and pastimes" in classes b and ¢ are to be contrasted with the words
"axercise or recreation” in class a. They have distinct and different meanings. The statutory defini-
tion similarly requires evidence of indulging in "sports and pastimes,” i.e. sports as well as other
pastimes. To say that evidence as to indulging in pastimes other than sports is sufficlent is effec-
tively to substitute the word "or" for the word "and" in the definition: see Reg. v. Oakes [1959] 2
Q.B, 350. In the present case there is no absurdity resulting from the strict interpretation of the word
"and" in the definition; it follows that there is no reason to depart from the requirement that, under
class b or class ¢, it is necessary to show evidence of sports as well as merely pastimes. Parlia-
ment used "or" In class a in the phrase "exercise or recreation." If it had intended that classes b and
¢ should have related to "sports or pastimes," as opposed to "sports and pastimes," it would have

said so.

Sports, including team games such as cricket and football, played by villagers on a regular basis
over a long period of time would be a form of usage of the land that would be readily chservable by
the owner of the land, or likely to be reported to him, and thus, if not opposed, capable of founding
a claim to a right in the villagers. Such a use could be enjoyed along with other uses (including pas-
times) indulged In by local inhabitants, but it fs a combination of sports and pastimes that has to be
proved in order to satisfy the statutory definltlon in class c.

Alternatively, if "sports and pastimes" should be interpreted disjunctively, then proof of either
"sports" or "pastimes" still has to show the existence of a sufficiently strong communal element to
justify an inference of a right enjoyed by inhabitants of a locality, albeit, having regard to the dic-
tionary definition of "pastime,” informal recreational activities can fall within the meaning of that

word. The earlier authorities
[2000] 1 A.C. 335 Page 344

illustrate the communal nature of the principal activity or activities relied on in proof of the custom.
The approach adopted in decisions of the Commons Commissloners supporis the point that mare
is required than informal recreation by individuals or very small graups. It is the nature of the
"sparts" and the "pastimes" together, and the character of their exercise by inhabitants as a body,
that are the material factors. Quantum of usage cannot convert a pastime into a sport if the activity
does not come within the ordinary meaning of that word. The oral evidence as summarised in the
inspector's report justified his conclusion that the recreational activities were of an informal nature.
The reference to ball games did not indicate otherwise. [Reference was made to Getfing Greens

Registered (1995), Appendix 2.]
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The words "as of right" were included in class ¢ in preference to those suggested in the Royal
Commission: "without protest or permission from the awner of the fee simple." The words "as of
right" have been used at common law in relation to claims to customary rights, and, in legislating for
the registration of village greens, where the elements in class b and class ¢ were the same except
for the period of time over which usage had to be proved, It can properly be inferred that Parliament
was applying the same test in relation to the proof of a ¢lalm to a village green under class ¢ (20
years) as applied under class b {by custom). The words have long been used to differentiate be-
tween a claim to a legal right and a right already established in law. It is the incipient nature of a
claim to a new right that necessitates proof, by those asserting the right, that what has been done
over the relsvant period of time is not explicable on the facts by reasons ether than the right as-

serted.

Further, the user for a 20-year period within class ¢ must be no less "habitual" than in the case of a
custom: see Hammerton v. Honay, 24 \WW.R. 603. The fact that an activity has been indulged in oc-
casionally does not mean that it has been indulged in frequently. There is uncertainty both as to the
time at and the part of the glebe (which does cover four hectares) on which each activity took place.
The fragmentary nature of the evidence distinguishes it from that contemplated by Sir George Jes-
sel M.R. that is, usage habitually by inhabitants as a body.

In examining a "clalm of right," all the circumstances in the case have to be taken into account, par-
ticularly to see whether there is any "leave or licence:" see Goodman v. Mayor of Saltash {1882) 7
App.Cas. 833, 639. The elements to be substantiated in support of an assertion that usage has
been of right have been expressed in different languages at different periods of time: see Mills v.
Colchester Corporation, L.R. 2 C.P. 476, 486 and Monigomerie & Co. Lid. v. Wallace-James [1904]
A.C, 73, 76, 85, 90. In accordance with the approach in the latter case, the inspector was correct to
consider (i) the history of the glebe (ownership by the Church, and the role of the rector), (fi) the
nature of the glebe (physically and by reference to the recreational activities taking place); and (lii)
the "surroundings of the spot in dispute" (the public footpath, from which the straying took place).
"As of right" has been interpreted more strictly in the decided cases than just "as if they had a

right."

As to tolerance and the belief of persons asserting the existence of a right on the basis of long user,

see Alfrad F. Backelt Lid. v. Lyons [1967]
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Ch. 449, which demonstrates that, where on the facts in relation to a claim on behalf of inhabitants
the court finds that the explanation of the usage lies in tolerance, then it is correct to conclude that
a claim as of right has not been proved. The inspector was correct in concluding that the rector and
the second respondent had tolerated the uss, bearing in mind that he also properly took into ac-
count that the use was the consequence of wanderings from the footpath, which in practice would
not be capable of baing monitored or controlled. A paternalistic rector caring for his parishioners
would have permitted children from the school to play on the glebe, and it would have been bizamre
for him to have turned off any adults whom he saw picking blackberries or throwing a ball to a chlld
or grandchild. Similarly, a churchwarden tenant of the glebe would have been most unlikely to seek
to reetrain informal recreation, provided it did not interfere with the grazing of his animals. A proper
inference by implication is that the rector permitted use of the glebe whilst it was his property and
that, when the inspector referred to tolerance, he had that in mind. As to the possibility of landown-
ers erecting notices, see section 31 of the Highways Act 1980.

The belief approach adopted in Alfred F. Beckeit Ltd. v. Lyons is correct, because it enables the
tribunal to make an assessment as to whether it is possible in a particular case to substantiate a
claim "as of right" on behalf of the inhabitants of a locality as a body. The traditional elements of
"openly and peacefully and without seeking permission,” still need to be considered. No tribunal
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could reasonably conclude that a claimant has an "honest belief in a legal right to use" land (Reg. v.
Suffolk County Council, Ex parte Steed, 756 P. & C.R. 102, 112) if the use is secret, by force or by
permission. But, having concluded that the use has baen open, peaceful and without first obtaining
permission, the tribunal also has to make an overall assessment of all the facts of the case, includ-
ing alternatlve explanations for the usage: see, for comparison, Atfornay- General v. Dyer[1947]
Ch. 87, 85 and Jones v. Bates [1938] 2 All E.R. 237, 248, 252. The claim in this case is on behalf of
a body of inhabitants. It is for that reaseon that the evidence of a belief that the usage was as a vil-
lager of Sunningwell is relevant: see Rag. v. Suffolk County Council, Ex parte Steed, 75 P. & C.R,
102, 112. The Court of Appeal was right in Sfeed, and the inspector's conclusion was therefore
correct on the evidence. The oral evidence given at the inquiry did not reveal any belief in usage as
a villager. In relation to the credibility of the claim by the villagers, the inspector was also correct to
note that there was no assertion of any claim, either existing or potential, to the land having been a
town ar village green sither when parts of the glebe had been enclosed and sold in 1982 and 1984,
or at the two planning Inquiries relating to it in 1991 and 1994.

The inspector was correct in regarding the public footpath across the glebe as a critical factor both
as a matter of fact and as a matter of law. The evidence before him was that considerable use was
made of It. It was used by all sorts of people who were not villagers. It could be inferred that people
from neighbouring villages gained access to the glebe by way of it, as did the villagers. Whilst the
registration of a footpath on the definitive map is conclusive evidence that there is a highway over

which the public have a right of way on foot, the right is one of passage only along the
[2000] 1 A.C. 335 Page 346

length of the footpath. There is no right to wander at large, no jus spatiand! (a possible subject
matter of a grant or prescription). Exceptional rights to promenade in a particular place do not de-
tract from this general principle. Abercromby v. Town Commissioners of Fermoy [1900] 1 [.R. 302
related to land designed, constructed, and laid out solely for the purpose of walking and prome-
nading and subsequently used at all times for that purpose. That is altogether different from an or-
dinary field used occasionally by private individuals.

The balance between protecting the interests of owners of [and and recognlsing valid rights vested
in the public or a section of the public has to be carefully maintained. If "wanderings and strollings™
from a public footpath can now be relied on to substantiate a claim to a village green capable of
reglstration, consideration would have to be given to fancing alongside all such footpaths. That
would not only impose a considerable burden on the Church and other landowners but would also
mean that informal access to fields in the countryside might well be substantially restricted in the
future. Evidence of straying from a public footpath, as in the present case, cannot properly be relied
on in substantiation of a claim by the inhabitants of a locality to register a village green under class
¢. The owner of land cannot be expected to monitcr every person straying off the footpath to ensure
that a claim is not subsequently made, differentiating inhabitants of the locality from other members
of the public who have acted in the same way. Action of that kind would be repressive as well as
unduly burdensome for the landowner, and would be contrary to the established principles of Eng-
lish law, namely, that landowners should not be forced to be "churlish” lest their good nature be
misconstrued and used against them to create burdens on their proprietary rights: see Blount v.
Lavard [1891]1 2 Ch, 881n. and Ministry of Defence v. Wiltshire County Council [1995] 4 All E.R.
931, 836B.

The county council were not represented.

Laurence Q.C. in reply. Tolerance should he equated with acquiescence, not permlssion. It could
not be equated to permission here. [Reference was made to Alfred F. Beckeit Lid. v. Lyons [1967]
Ch, 449 and Halsbury's Laws of England, 4th ed reissue, vol. 12{1) p.198: para. 646.]
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Their Lordships took time for consideration.

24 June, LORD BROWNE-WILKINSON My Lords, | have had the benefit of reading in draft the speech to be
delivered by my noble and leamed frlend, Lord Hoffmann. | agree with it and for the reasons which he gives
would allow the appeal and direct the Oxfordshire County Councll to register the glebe as a village green.

LLORD STEYN .My Lords, [ have had the advantage of reading in draft the apeech of my noble and leamed
friend, Lord Hoffmann. For the reasons given by him | would also make the order he proposes.

LORD HOFFMANN My Lords, the glebe at Sunningwell in Qxfordshire is an open space of about 10 acres
near the ancient village church. It used to form part of the endowment of the rectory. The rector let it for

grazing
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and received the rent. On a reorganisation of church properties in 1978 it was transferred to the Oxford Di-
ocesan Board of Finance ("the board"). The land slopes upwards to the south and is crossed by a largely
unfenced public footpath running south from the village towards Abingdon. Local people use the glebe for
such outdoor pursuits as walking their dogs, playing family and children's games, flying kites, picking black-~
berrles, fishing in the stream and tabogganing down the slope when snow falls.

In 1984 the board obtained planning permission to build two houses on the northem boundary of the glebe.
The villagers were very much opposed. They wanted it preserved as an open space. The parish councll ap-
plied to the county council to register the glebe as a town or village green under the Commeons Registration
Act 1965. It is unclear what rights, if any, registration would confer upon the villagers. The Act is silent on the
point. But registration would prevent the proposed development because by section 28 of the Commons Act
1878 (39 & 40 Vict, ¢. 58) encroachment on or inclosure of a town or village green is deamed to be a public

nulsance.
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Section 22(1) of the Act of 1985 contains a three-part definition of a "town or village green.” They are usually
called classes a, b and c. [ shall use the same terminoclogy.

"[2] land which has been allotied by or under any Act for the exercise or recreation of the inhab-
itants of any locality or [b] on which the inhabitants of any locality have a customary right to In-
dulge in lawful sports and pastimes or [c] on which the inhabitants of any locality have indulged
in such sports and pastimes as of right for not less than 20 years."

Class a includes land which was allotted for exercise and recreation by Act of Parliament or the Inclosure
Commissioners when making an order for the inclosure of a common under the |nclasure Act 1845 (8 & 9
Vict. ¢.118). Before 1845, when commons were inclosad under private Acts of Parliament, It was common for
the Act itseif to set aside some land for this purpose. There Is no suggestion that the glebe was so allotted
and the parish council do not rely upon class a, Class b refers to land which by immemorial custom the local
inhabitants are entitled to use for sports and pastimes. This is the traditional village gresn with its memories
of maypole dancing, cricket and warm beer. Immemorial custom means in theory a custom which predates
the accession of Richard | in 1188. Although, as | shall in due course explain, the law may presume a custom
of such antiquity on evidence which a historian might regard as somewhat slender, the parish council do not
rely upon class b. They take their stand on class ¢, which was first introduced by the Act of 1985 iiself. It ia
no longer necessary to resort to fictions or presumptions about what was happening in 1189. It is sufficient
that the inhabitants of the locality have In fact used the land as of right for lawful sports and pastimes for

mare than 20 years.

The main purposae of the Act of 1965 was to preserve and improve common land and town and village
greens. It gave effect to the Report of the Royal Commission on Commeon Land 1955-1958 (1958) (Cmnd.
462) which emphasised the public importance of such open spaces. Some commons and greens were in

danger of being encroached upon by
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developers because of legal and factual uncertainties about their status. Others were well established as
commons or greens but there was uncertainty about who owned the soil. This made it difficult for the Iocal
people to make improvements (for example, by building a cricket pavilion). There was no one from whom
they could obtain the necessary consent.

The Act of 1965 dealt with these problems by creating local registers of commaon land and town and village
greens which recorded the rights, if any, of the commoners and the names of the owners of the land. If no
one claimed ownership of a town or village green, it could be vested In the local authority. Regulations made
under the Act prescribed time limits for reglstrations and ohjections and the determination of disputes by
Commons Commissioners. In principle, the policy of the Act was to have a once-and-for-all nationwide in-
quiry into commons, common rights and town and village greens. When the process had been completed,
the register was conclusive. By section 2(2), no land capable of being registered under the Act was to be
deemed to be common land or a town or village green unless so reglstered,

In the case of greens in classes a or b, this meant that unleas they were registered within the prescribed
time-limit, they could not to be regiatered as such thereafter. (There is a question about whether
non-registration of a class a green also extinguished the prior statutory rights of exercise and recreation, but
that need not detaln us now.) But a class c green could come into existence upon the expiry of any period of
20 years ' user. This might be after the original registration period had expired. Section 13 therefore provided
for the amendment of the register in various situations including where "(b) any land becomas common land
or a town or village green ..." The Sunningwell Parish Council applied to the Oxfordshire County Council, as
registration authority, for an amendment to add the glebe to the register on the ground that it had become a
village green by 20 years' user ending on 1 January 1994.
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The Boand objected to the application. The regulations made under section 13, the Commons Reglstration
{(New Land) Regulations 1969 (S.1. 1989 No. 1843), prescribe no procedure for resolving disputes over ap-
plications for amendment. The jurisdiction of the Commons Commissloners was limited to disputes arising
out of the original applications, all of which have now been determined. The county council was left free to
decide upon fts own procedure for dealing with an application to amend. it decided to hold a non-statutory
public inquiry and appointed Mr, Vivian Chapman, a barrister with great experience of this branch of the law,
to act as inspector. Mr. Chapman sat for two days in the village hall, received written and oral evidence and
heard legal submissions. He submitted a report to the county council in which he made various findings of
fact which the county council accepted. | shall refer to these later, But he recommended that the application
be refused on the ground that the user of the land by the villagers had not been shown to be "as of right." In
coming to this conclusion, he followad the decision of the Court of Appeal in Reg. v. Suiffolk County Councl,
Ex parte Stesd (1998) 75 P. & C.R. 102 which held that "as of right" meant that the right must be exercised in

the belief that it is a right enjoyed by the inhabitants of the
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village to the exclusion of all other people. In the present case, the witnesses all said that they thought they
had the right to use the glebe. But they did not say that they thought that the right was confined to inhabitants
of the village. Some thought it was a general public right and others had no views on the matter. This was

held to be fatal to the application.

The parish council applied for judicial review of the county council's decision. Buxton J. refused leave and the
application was renewed before the Court of Appeal {Lord Woolf M.R., Waller and Robert Walker L.JJ.).
They decided that they were bound by Reg. v. Suffolk County Council, Ex parte Steed to dismiss the applica-
tion. But they also expressed the view that your Lordships might think that that case was wrongly decided.
The Court of Appeal therefore granted leave to move for judicial review, dismissed the substantive applica-

tion and gave leave to appeal to your Lordships' House,

The principal issue before your Lordships thus tums on the meaning of the words "as of right" in the definition
of a green in section 22(1) of the Act of 1965. The language is plainly derived from judicial pronouncements
and earlier legislation on the acquisition of rights by prescription. To put the words in their context, it is there-
fore necessary to say something about the historical background.

Any legal system must have rules of prescription which prevent the disturbance of long-established de facto
anjoyment. But the principles upon which they achieve thls result may be very different. in systems based on
Roman law, prescription Is regarded as one of the methods by which ownership can be acquired. The an-
clent Twalve Tables called it usucapio, meaning literally a taking by use. A logical consequence was that, in
laying down the conditions for a valid usucapio, the law concernad itself with the nature of the property and
the method by which the acquirer had obtained possession. Thus usucapio of a res sacra or res furtiva was
not allowed and the acquirer had to have taken possession in good faith. The law was not concerned with
the acts or state of mind of the previous owner, who was assumed to have played no part in the transaction.
The periods of prescription were ariginally one year for moveables and two years for immoveables, but even
when the periods were substantfally lengthened by Justinian and seme of the conditions changed, it re-
malned in principle a method of acquiring ownership. This remains the position in civilian systems today.

English law, on the other hand, has never had a consistent theory of prescription. It did not treat long enjoy-
ment as being a method of acquiring title. Instead, it approached the question from the other end by treating
the lapse of time as either barring the remedy of the former owner or giving rise to a presumption that he had
done some act which conferred a lawful title upon the person in de facto possession or enjoyment. Thus the
medieval real actions for the recovery of selsin were subject to limitation by reference to various past events.
In the time of Bracton the writ of right was iimited by reference to the accession of Henry | (1100). The Stat-
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ute of Merton 1235 (20 Hen. 3, ¢. 4) brought this date up to the accession of Henry Il (1154) and the Statute

of Westminster | 1275 (3 Edw. 1, ¢, 39) extended it to the accession of Richard [ in 1189,
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The judges used this date by analogy to fix the perlod of prescription for immemorial custom and the enjoy-
ment of incorporeal hereditaments such as rights of way and other easements. In such cases, however, the
period was being used for a different purpose. It was not to bar the remedy but to presume that enjoyment
was pursuant to a right having a lawful origin. In the case of easements, this meant a presumption that there
had been a grant before 1189 by the freahold owner.

As time went on, however, proof of lawful origin in this way became for practical purposes Impossible. The
avidence was not available. The judges filled the gap with another presumption. They instructed juries that if
there was evidence of enjoyment for the period of living memory, they could presume that the right had ex-
isted since 1189, After the Limitation Act 1823 (21 Jac. 1, ¢. 16), which fixed a 20-year period of limitation for
the possessory actions such as ejectment, the judges treated 20 years' enjoyment as by analogy giving rise
to the presumption of enjoyment since 1189, But these presumptions arising from enjoyment for the period of
living memory or for 20 years, though strong, were not conclusive. They could be rebutted by evidence that
the right could not have exlsted In 1189; for example, because It was appurtenant to a building which had
been erectad since that date. In the case of easements, the resourcefulness of the Judges overcame this ob-
stacle by another presumption, this time of a lost modern grant. As Cockburmn C.J. said in the course of an
acerbic account of the history of the English law of prescription in Bryant v. Foot {(1867) L.LR. 2 Q.B. 161, 181:

"Juries were first told that from user, during living memeory, or even during 20 years, they might
presume a lost grant or deed; next they were recommended to make such presumption; and
lastly, as the final consummation of judicial legislation, It was held that a Jury should be told, not
only that they might, but also that they were bound to presume the existence of such a lost
grant, although neither judge nor jury, nor any one else, had the shadow of a bellef that any
such instrument had ever really existed."

The result of these developments was that, leaving aside the cases in which (a} it was possible to show that
the right could not have existed in 1189 and (b) the doctrine of lost modem grant could not be invoked, the
period of 20 years' user was in practice sufficient to establish a prescriptive or customary right. It was not an
answer simply to rely upon the improbability of immemorial user or lost modern grant. As Cockburn C.J. ob-
served, the Jury were instructed that if there was no evidence absolutely inconsistent with there having been
Immemorial user or a lost modemn grant, they not merely could but should find the prescriptive right estab-
lished. The emphasis was therefore shifted from the brute fact of the right or custom having existed in 1189
or there having been a lost grant (both of which were acknewledged to be fictions) to the quality of the
20-year user which would justify recognition of a prescriptive right or customary right. It became established
that such user had to be, in the Latin phrase, nec vi, nec clam, nec precario: not by force, nor stealth, nor the
licence of the owner. (For this requirement in the case of custom, see Mills v. Colchester Corporation {1867)

LR. 2 C.P. 476, 486.) The unifying
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element in these three vitiating circumstances was that each constituted a reason why it would not have
been reasonable to expect the cwner to resist the exercise of the right - in the first case, because rights
should not be acquired by the use of force, in the second, because the owner would not have known of the
user and in the third, because he had consented to the user, but for a limited period. So in Dailton v. Angus &
Co. (1881) 8App,Cas, 740, 773, Fry J. (advising the House of Lords) was able to rationalise the law of pre-
scription as follows:

"the whole-law of prescription and the whole law which governs the presumption or inference of
a grant or covenant rest upon acquiescence. The courts and the judges have had recourse to
various expedients for quieting the possession of persons in the exercise of rights which have
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not been resisted by the persons against whom they are exercised, but in all cases it appears
to me that acquiescence and nothing else is the principle upon which these expedients rest.”

In the case of easements, the legislature intervened to save the consciences of judges and juries by the
Prescription Act 1832 (2 & 3 Wil 4, c. 71), of which the short title was "An Act for shortening the Time of
Prescription in certain cases." Section 2 (as amended by the Statute Law Revision (No. 2) Act 1888 (51 & 52
Vict. ¢, 57), section 1, Schedule and the Statute Law Revision Act 1890 (53 & 54 Vict. ¢. 33), section 1,
Schedule 1) provided:

"No claim which may be lawfully made at the common law, by custom, prescription, or grant, to
any way or other easement ... when such way or other matter ... shall have been actually en-
joyed by any person claiming right thereto without interruption for the full period of 20 years,
shall be defeated or destroyed by showing only that such way or other matter was first enjoyed
at any time prior to such period of 20 years, but nevertheless such claim may be defeated In
any other way by which the same is now liable to be defeated ..."

Thus In a claim under the Act, what mattered was the quality of enjoyment during the 20-year period. It had
to be by a person "claiming right thereta" ar, in the language of section 5 of the same Act (as amended by
the Act of 1888), which dealt with the forms of pleadings, "as of right." In Bright v. Waiker (1834) 1 C.M. &R.
211, 219, two years after the passing of the Act, Parke B. explained what these words meant. He said that
the right must have baen enjoyed "openly and in the manner that a person rightfully entitled would have used
it" and not by stealth or by licence. In Gardner v. Hodgson's Kingston Brewery Co. Lid. [1903] A.C, 229, 239,
Lord Lindley said that the words "as of right” were intended "to have the same meaning as the older expres-
sion nec vl, nec clam, nec precario." (See also per Cotton L.J. in Earl De la Warr v. Miles (1881) 17 Ch.D.

535, 598.)

My Lords, | pass now from the law conceming the acquisition of private rights of way and other easements to
the law of public rights of way. Just as the theory was that a lawful origin of private rights of way could be
found only in a grant by the freehold owner, so the theory was that a lawful origin of public rights of way

could be found only in a
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dedication to public use. As in the case of private rights, such dedication would be presumed from user since
time immemorial, that is, from 1189, But the common law did not supplement this rule by fictitious grants or
user which the jury were instructed to presume. In Mann v. Brodie {(1885) 10 App.Cas. 378, 385-388, Lord
Blackburn said:

"In England the comrmon law period of prescription was time immemoerial, and any claim by
prescription was defsated by proof that the right claimed had originated within the time of legal
memory, that is, since A.D. 1188. This was, no doubt, an unreascnably long perlod. And some-
times, by legal fictions of presumed grants, and in part, by legislation, the period required for
prescription as to private rights has, In many cases, been practically cut down to a much short-
er definite period ... But thls has never been done in the case of a public right of way."

He contrasted the English [aw on the subject with that of Scotland, which as Lord Watson explained, at pp.
390-391, followed the Roman modal:

"According to the law of Scotland, the constitution of such a right does not depend upon any

legal fiction, but upon the fact of user by the public, as matter of right, continuously and without

interruption, for the full period of the long prescription. Lord Stair states prescription to be a rule
of 'positive law, founded upon utility rather than equity,' and he adds, that, in Scotland, the
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common rule is by tha course of 40 years, 'but there must be continued possession free from
interruption.' According to Erskine, 'positive prescription is generally defined by our lawyers as
the Romans did usucapion, the acquisition of property by the continued possession of the ac-
quirer for such a time as is described by the law to be sufficient for that purpose.™

In England, however, user for any length of time since 1189 was merely evidence from which a dedication
could be inferred. The quality of the user from which dedication could be inferred was stated in the same
terms as that required for private rights of way, that is to say, nec vi, nec clam, nec precario. But dedication
did not have to be inferred; there was no presumption of law. in Mann v. Brodie Lord Blackburn put the ra-

tionale as follows, at p. 386:

"where there has been evidence of a user by the public so long and in such a manner that the
owner of the fes, whoever he was, must have been aware that tha public were acting under the
belief that the way had been dedicated, and has taken no steps to disabuse them of that belief,
it s not conclusive evidence, but evidence on which those who have to find the fact may find
that there was a dedication by the owner whoever he was."

My Lords, | pause to observe that Lord Blackburn does not say that there must have been evidence that in-
dividual members of the public using the way believed there had been a dedication. He is concerning him-

self, as the English theory required, with how the matter would have appeared to
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the owner of the land. The user by the public must have been, as Parke B. said in relation to private rights of
way in Bright v. Walker, 1 C.M. & R. 211, 219, "openly and in the manner that a person rightfully entitled
would have used It." The presumption arises, as Fry J. said of prescription generally in Daifon v. Angus & Co.
6 App.Cas. 740, 773, from acquiescence.

The difficulty in the case of public rights of way was that, despite evidence of user as of right, the jury were
free to infer that this was not because there had been a dedication but because the landowner had merely
tolerated such use: see Folkestone Corporation v. Brackman [1914] A.C. 338. On this peint the law on public
rights of way differed not only from Scottish law but also from that applicable to private easements. This
made the outcome of cases on public rights of way very unpredictable and was one of the reasons for the
passing of the Rights of Way Act 1832, of which section 1(1) provided:

"Where a way, not being of such a character that user thereof by the public could not give rise
at common law to any presumption of dedication, upon or over any land has been actually en-
joyed by tha public as of right and without interruption for a full period of 20 years, such way
shall be deemed to have been dedicated as a highway unless there is sufficient evidence that
there was no intention during that peried to dedicate such way ..."

The words "actually enjoyed by the public as of right and without interruption for a full period of 20 years" are
clearly an echo of the words "actually enjoyed by any person claiming right thereto without interruption for the
full period of 20 years" in section 2 of tha Act of 1832. Introducing the Bill into the House of Lords (H.L.. De-
bates), 7 June 1932, col. 837, Lord Buckmaster said that the purpose was to assimilate the law on public
rights of way to that of private rights of way. It therefore seems safe to assume that “as of right" in the Act of
1932 was intended to have the same meaning as those words in section 5 of the Act of 1832 and the words

"claiming right thereto" in section 2 of that Act.

My Lords, this was the background to the definition of a "town or village green" in section 22(1) of the Act of
1965. At that time, there had been no legislation for customary rights equivalent to the Act of 1832 for ease-
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ments or the Act of 1932 for public rights of way. Proof of a custom to use a green for lawful sports and pas-
times still required an inference of fact that such a custom had existed In 11889, Judges and juries were gen-
erous in making the required inference on the basis of evidence of long user. If there was upwards of 20
years' user, it would be presumed in the absence of evidence to show that it commenced after 1189. But the
claim could still be defeated by showing that the custom could not have existed in 1188. Thus in Bryant v.
Foot, L.R. 2 Q.B. 181, a claim to a custom hy which the rector of a parish was entitled to charge 13s. for
performing & marriage service, although proved to have been in existence since 1808, was rejected on the
ground that having regard to infiation it could not possibly have existed in the reign of Richard . It seems to
me clear that class ¢ in the definition of a village green must have been based upon the earlier Acts and in-

tended to exclude this kind of defence. The only
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difference was that it allowed for no rebuttal or exceptions. If the inhabitants of the locality had indulged in
lawful sports and pastimes as of right for not less than 20 years, the land was a town or village green. But
there is no reason to believe that "as of right" was intended to mean anything different from what those words

meant in the Acts of 1832 and 1932,

In Reg. v, Suffolk Couniy Council, Ex parte Steed, 75 P. & C.R. 102, 111-112 Pill L.J. also said that "as of
right" In the Act of 19685 had the same meaning as in the Act of 1832. In holding that it required "an honest
belief in a legal right to use ... as an inhabitant ... and not merely a member of the public" he followed dicta
in three cases on the Act of 1932 and its successor legislation, section 31(1) of the Highways Act 1880,
which | must now examine.

The first was Hue v. Whiteley [1928] 1 Ch. 440, a decision of Tomlin J. before the Act of 1932, The dispute
was over the existence of a public footpath on Box Hill and the judge found, at p. 444, that for 80 years pec-
ple had "used the track to get to the highway and to the public bridle- road as of right, on the footing that they
were using a public way." Counsael for the landowner, in reliance on Attorney-General v. Antrobus [1805]1 2
Ch, 188 (which concerned the tracks around Stonehengse), argued that the user should be disregarded be-
cause people used the path merely for recreation in walking on Box Hill. The judge sald, at p. 445, that this

made no difference:

"A man passes from one point to ancther belleving himself to be using a public road, and the
state of his mind as to his motive fn passing is irrelevant. If there is evidence, as there is here,
of continuous user by persons as of right (i.e., believing themselves to be exercising a public
right to pass from one highway to another), there is no question such as that which arese in

Attorney-General v. Antrobus."

The decision In the case was that the reasons why people used the road were irrelevant. It was sufficient that
they used It as of right. | rather doubt whether, in explaining this term parenthetically as involving a belief that
they were exercising a public right, Tomlin J. meant to say more than Lord Blackbumn had said in Mann v.
Brodie, 10 App.Cas. 378, 386, namely that they must have used it in a way which would suggest to a rea-
sonable landowner that they believed they were exercising a public right. To require an inquiry into the sub-
|ective state of mind of the users of the road would be contrary to the whole English theory of prescription,
which, as | hope | have demonstrated, depends upon evidence of acquiescence by the landowner giving rise
to an inference or presumption of a prior grant or dedication. For this purpose, the actual state of mind of the

road user is plainly irrelevant.

Tomlin J.'s parenthesis was picked up by the Court of Appeal in Jonss v. Bates [1938] 2 All E.R. 237. The
defendant asserting a right of footpath adduced overwhelming evidence of user for many years, including
evidenca of the plaintlff landowner's predecessors in fitle that they had never stopped people from using the
path because they thought it was a public right of way. The judge in the Hastings County Court nevertheless

rejected
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this evidence as insufficient to satisfy section 1(1) of the Act of 1932, The Court of Appeal by a majority held
that he must have misdirected himself on the law (there was then no right of appeal on fact from a county
court) and ordered a new trial. But the case contains some observations on the [aw, including a valuable ex-
position by Scott [..J. of the background to the Act of 1932. The two majority judgments of Slesser and Scott
L.JJ. both clte Tomlin J.'s parenthesis with approval. But the question of whather it is necassary io prove the
subjective state of mind of users of the road in addition to the outward appearance of user did not arise and
was not discussed.

Slesser L.J., at p. 241, after citing Tomlin J.'s parenthesis, went on to say that "as of right" In the Act of 1932
had the meaning which Cotton L.J. had given to those words in the Act of 1832 in Earl De la Warr v. Miles,
17 Ch.D. 535, 596: "not secretly, not as acts of violence, not under permission from time to time given by the
person on whose soil the acts were done." This makes one doubt whether he was concemed with the sub-

jective minds of the users.

Scott L.J., at p. 245, also quoted Tomlin J. with approval but went on to say:

"It is doubtless correct to say that negatively [the words 'as of right] import the absence of any
of the three characleristics of compulsion, sacrecy or licence - 'nec vi, nec clam, nec precario,’
phraseology borrowed from the law of easements - but the statute does not put on the party
asserting the public right the onus of proving those negatives ..."

Scott L.J. was concemed that the county court judge had placed too high a burden upon the person assert-
ing the public right. If he proved that the right had been used so as to demonstrate belief in the existence of a
public right of way, that was enough. The headnote to Jones v. Bafes summarises the holding on this peint in
entirely orthodox terms:

"({i) The words in the Rights of Way Act 1932, section 1(1), ‘actually enjoyed by the public as of
right and without interruption,' mean that the way has been used without compulsion, secrecy
or licence, nac vi, nec ¢clam, nec precario."

Finally in Reg. v. Suffolk County Council, Ex parte Steed, 75 P. & C.R. 102, 112 Pill L.J. referred to his own
discussion of the subject at first instance in O'Keefa v. Secretary of State for the Environment [1996] J.P.L.
42, 52, On the basis of passages from Jones v. Bates he had there axpressed the view that "as of right"
meant user "which was not only nec vi, nec clam, nec precario but was in the honest bellef in a legal right to
uge." But he rejected the further subrhission that the users should know the procedures by which the right
had come into existence.

My Lords, in my opinion the casual and, in its context, perfectly understandable aside of Temlin J. in Hue v.
Whiteley [1929] 1 Ch. 440 has led the courts into imposing upon the time-honoured expression "as of right" a
new and additional requirement of subjective belief for which there is no previous authority and which | con-

sider to be contrary to the principles of English prescription. There is in my view an unbroken line of
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descent from the common law concept of nec vi, nec clam, nec precario to the term "as of right" in the Acts of
1832, 1932 and 1985. It is perhaps worth observing that when the Act of 1832 was passed, the parties to an
action were not even competent witnesses and | think that Parke B. would have been startlad by the proposi-
tion that a plaintiff asserting a private right of way on the basis of his user had to prove his subjective state of
mind. In the case of public rights, evidence of reputation of the existence of the right was always admissible
and formed the subject of a special exception to the hearsay rule. But that is not at all the same thing as ev-
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idence of the individual states of mind of people who used the way. In the normal case, of course, outward
appearance and inward belief will coincide. A person who bslieves he has the right to use a footpath will use
it in the way in which a person having such a right would use it. But user which is apparently as of right can-
not be discounted merely bacauss, as will often be the case, many of the users over a long period were
subjectively indifferent as to whether a right existed, or even had private knowledge that it did not. Where
Parliament has provided for the creatlon of rights by 20 years' user, it is almost inevitable that user in the ear-
lier years will have been without any very confident belief in the existence of a legal right. But that does not
mean that It must be ignored. Still less can it be ignored in a case like Reg. v. Suffolk County Council, Ex
parte Stesd when the users believa in the existence of a right but do not know its precise metes and bounds.
In coming to this conclusion, | have been greatly assisted by Mr. J. G. Riddall's article "A False Trail" [1997]

Conv. 199.

| therefore consider that Steed’s case was wrongly decided and that the county council should not have re-
fused to register the glebe as a village green merely because the witnesses did not depose to their bellef that
the right to games and pastimes attached to them as inhabltants of the village. That was the only ground
upon which Mr. Chapman advised the council to reject the application. But Miss Cameron, who appeared for
the board, submitted that it should have been rejected for other reasons as well. Atthough these grounds did
not form the basis of any cross-appeal, your Lordshipe considered that rather than put the parties to the ex-
paense of further consideration by the county council followed by further appeals, it would be convenient to

consider their merits now.

The first point concerned the nature of the activities on the glebe. They showed that it had been used for sol-
itary or family pastimes (walking, toboganning, family games) but not for anything which could properly be
called a sport. Miss Cameron said that this was insufficient for two reasons. First, because the definition
spoke of "sports and pastimes" and therefore, as a matter of language, pastimes were not enough, There
had to be at least one sport. Secondly, because the "sports and pastimes” in class ¢ had to be the same
sports and pastimes as those in respect of which there could have been customary rights under class b and
this meant that there had to be some communal element about them, such as playing cricket, shooting at
butts or dancing round the maypole. | do not accept either of these arguments. As a matter of language, |
think that "sports and pastimes" is not two classes of activities but a single composite class which uses two

words in order to avoid arguments over whether an
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activity is a sport or a pastime. The law constantly uses pairs of words in this way. As long as the activity can
properly be called a sport or a pastime, it falls within the composite class. As for the historical argument, |
think that one must distinguish between the concept of a sport or pastime and the particular kind of sports or
pastimes which people have played or enjoyed at different times in history. Thus In Fitch v. Rawling {(1795) 2
H.B1. 393, Buller J. recognised a custom to play cricket on a village gresn as having exlsted since the time
of Richard I, although the game itself was unknown at the time and would have been unlawful for some cen-
turies thereafter: see Mercor v. Donne [18041 2 Ch. 534, 538-538, 553. In Abercromby v. Town Commission-
ers of Fermoy [1800] 1 I.R. 302 the Irish Court of Appeal upheld a custom for the inhabitants of Fermoy to
use a strip of land along the river for their evening passeggiata. Holmes L.J. said, at p. 314, that popular
amusement took many shapes: "legal principle does not require that rights of this nature should be limited to
certain ancient pastimes.” In any case, he said, the Irish had too much of a sense of humour to dance around
a maypole. Class c is concernad with the creation of town and village greens aftar 1965 and in my opinion
sports and pastimes includes those activities which would be so regarded in our own day. | agree with
Carnwath J. in Reg. v. Suffolk County Council, Ex parte Steed (1995) 70 P, & C.R, 487, 503, when he said
that dog walking and playing with children were, in modem life, the kind of informal recreation which may be
the main function of a village green. It may be, of course, that the user Is so trivial and sporadic as not to
camry the outward appearance of user as of right. In the present case, however, Mr. Chapman found "abun-
dant evidence of use of the glebe for informal recreation” which he held to be a pastime for the purposes of

the Act.
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This brings me convenlently to Miss Cameron’s second point, which was that the evidence of user was too
broad. She sald that the evidence showed that the glebe was also used by people who were not inhabitants
of the village. She relied upon Hammerion v. Honey (1878) 24 W.R. 603, 604, In which Sir George Jessel
M.R. said:

"if you allege a custom for certain persons to dance on a green, and you prove in support of
that allegation, not only that some peaple danced, but that everybody else in the world who
chose danced and played cricket, you have got beyond your custom."

That was with reference to a claim to a customary right of recreation and amusement, that is to say, aclass b
green. Class ¢ requires merely proof of user by "the inhabitants of any locality." It does not say user only by
the inhabitants of the locality, but | am willing to assume, without deciding, that the user should be similar to
that which would have established a custom.

In my apinion, however, the findings of fact are sufficient fo satisfy this test. It is true that people from outside
the village regularly used the footpath. It formed part of a network of Oxfordshire Clreular Walks. But there
was little evidence of anyone other than villagers using the glebe for games or pastimes. Mr. Chapman does
record one withess as saying that he had seen strangers enjoying informal recreation there. He summed up

the position as follows:
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"The evidence of the [parish council's] witnesses and of the members of the public who gave evidence was
that informal recreation on the glebe as a whole (as opposed to use of the public footpath) was predomi-
hantly, although not exclusively, by inhabitants of the village. This made sense because there is nothing
about the glebe to attract people from outside the village. The [board] accepted that the village was capable

of belng a 'locality'..."
| think it is sufficient that the land is used predominantly by inhabitants of the village.

Miss Cameron's third and final peint was that the use of the glebe was not as of right because it was at-
tributable to nelghbourly toleration by successive rectors and the board. She relied upon the following pas-
sage in Mr. Chapman's report:

"It appears to me that recreational use of the giebe is based on three factors. First, the glebe is
crossed by an unfenced footpath so that thers is ganeral public access to the land and nothing
to prevent members of the public straying from the public footpath. Second, the glebe has been
owned not by a private owner but by the rector and then the board, who have been tolerant of
harmless public use of the land for informal recreation. Third, the land has been used through-
out far rough grazing so that informal public recreation on the land has not conflicted with is
agricultural use and has been tolerated by the tenant or grazier."

| should say that | do not think that the reference to people "straying" from the footpath was intended to mean
that recreational user was confined to people who set out to use the footpath but casually or accidentally
strayed slsewhere. That would be quite inconsistent with the findings of user which must have involved a
deliberate intention to go upon other parts of the land. | think Mr, Chapman meant only that the existence of
the footpath made it easy for people to get there. But Miss Cameron's substantial point was based upon the
finding of toleration. That, she said, was inconsistent with the user having been as of right. In my view, that
praposition Is fallacious. As one can see from the law of public rights of way before 1932, toleration is not
inconsistent with user as of right. see also per Dillon L.J. In Mills v. Silver [1991] Ch. 271, 281. When proof of
a public right of way required a finding of actual dedication, the jury were entitled to find that such user was
referable to toleration rather than dedication: Folkestone Corporation v. Brockman [1914] A.C. 338. But this
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did not mean that the user had not been as of right. It was a finding that there had besen no dedication de-
spite the user having been as of right. The purpose of the Act of 1932 was to make it unnecessary to infer an
actual dedication and, in the absence of specific rebutting evidence, to treat user as of right as sufficient to
establish the publlc right. Alfred F. Backeti Ltd. v. Lyons [1967] Ch. 449, in which the court was invited to in-
fer an ancient grant to the Prince Bishap of Durham, in trust for the inhabitants of the county, of the right to
gather coal on the sea-shore, was another case in which the question was whether an actual grant could be

inferred. One of the reasons given by the Court of
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Appeal for rejecting the claim was that the coal gathering which had taken place could be referable to toler-
ance on the part of the Crown as owner of the sea-shore. But the establishment of a class ¢ village green
does not require the inference of any grant or dedlcation. As in the case of public rights of way or private
easements, user as of right is sufficient. Mr. Chapman's remarks about toleration are therefore, as ha himself
recognised, not inconsistent with the quality of the user being such as to satisfy the class ¢ definition.

Miss Cameron cautioned your Lordships against being too ready to allow tolerated trespasses to ripen into
rights. As Bowen L.J. said in Blount v. Layard [1891] 2 Ch. 681n., 6§91:

*nothing worse can happen in a free country than to force psople to be churlish about thair
rights for fear that their indulgence may be abused, and to drive them ta prevent the enjoyment
of things which, although they are matters of private property, naturally give pleasure to many
others besides the owners, under the fear that their good nature may be misunderstood."

On the other hand, this consideration, if carried too far, would destroy the principle of prescription. A balance
must be struck. In passing the Act of 1932, Parliament clearly thought that the previous law gave too much
waight to the interests of the landowner and too little to the preservation of rights of way which had been for
many years in de facto use. As Scott L.J. pointed out In Jones v. Bates [1938] 2 All E.R. 237, 249, there was
a strong public Interest in facilitating the preservation of footpaths for access to the countryside. And in de-
fining class ¢ town or village greens by reference to similar criteria in 1965, Parliament recognised a similar
public interest in the preservation of open spaces which had for many years been used for recreational pur-
poses. It may be that such user is attributable to the tolerance of past rectors of Sunningwell, but, as Ever-
shed J. said of the origing of a public right of way in Aflorney-General v. Dyer [1947] Ch. 67, 85-86:

"It Is no doubt true, particularly in a relatively small community... that, in the early stages at
least, the toleration and neighbourliness of the early tenants contributed substantially to the
extant and manner of the use of the lane. But many publlc footpaths must be no less indebted
in their origin to simllar circumstances, and if there is any truth in the view (as stated by Chlef
Justice Cardozo) that proparty like other social institutions has a social function to fulfil, it may
be no bad thing that the good nature of earlier generations should have a permanent memori-

| would allow the appeal and direct the Oxfordshire County Council to register the glebe as a village green.
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LORD HOBHOUSE OF WOODBOROUGH. My Lords, [ have had the advantage of reading in draft the
speach of my noble and learned friend, Lord Hoffmann. For the reasons given by him | would also make the
order he proposes.

[2000] 1 A.C. 335 Page 360

LORD MILLETT. My Lords, | have had the advantage of reading in draft the speech prepared by my noble
and learned friend, Lord Hoffmann. | agree with it, and for the reasons he gives |, too, would allow the appeal
and make the order he proposes.

Appeal allowed with costs. Declared, that Sunninghilf Glebe village green within meaning of Commons Reg-
istration Act 1965 Counly council to be directed to amend commons register accordingly. Cause remiited fo
Queen's Bench Division.

Solicitors: Pryce & Co., Abingdan; Winckworth Sherwood, Oxford.

M.G.
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BUCKLEY J.

Profit & Prendre - Common - Rights of - Depasturing sheep - Auction lots sold "together with" shaap rights -
Salas recorded in common form memorandum of agresment - Common sold shortly after "subject to [sheep]
rights* - Subsequent convayances of auction lots - "Together with such right of common ... as appertains or
belongs” or "fogather with right of common ... appertaining or belonging" - Only equitable right subsisting at
date of conveyance - Whether right conveyed.

Common Righis - Pasture - Appurienant fo land conveysd - Auction particulars showing pastura down In
common ownership with auction lois - No rights appurtenant or reputsdiy appurtenant - Not "enfoyed with”
auction lots, or arising by estoppel - No sufficlent user to establish prescriptive right - Conveyancing and Law
of Properly Act, 1881 (44 & 45 Vict. ¢. 41), s. 6 (1).

Vendor and Purchaser - Boundary - Hedge between close and waste land - Presumption of ownership of
hedge - Ownership in owner of close,

On June 17, 1920, the owner of Martin Down and a number of neighbouring properties offered them for sale
by auction. The properties were divided into 38 lots, lot 38 being the down itself, and the other 37 lots being
various farms, smallholdings, cottages and fields. In the printed particulars of sale the descriptions of the
sevaral lots was preceded by general remarks, inter alia:

"All lots are sold subject to the right of purchasers of any other lot or lots to the use of the wells
on such ... lots as heretobefore accustomed. Practically all the land carries sheep rights on
Martin Down, the numbers being shown against each lot, and Martin Down is sold subject to
such rights and any other rights (if any) thereover as stated in the conditicns for sale."

The description of most of the lots included a statement: "This lot carries X sheep rights on Martin Down."
The description of the down itself stated:
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"This lot is sold subject to all sheep rights as set forth in these particulars against each lot also
to all other existing sheep rights appertaining to lands not Included in this sale and to all other
rights (if any) affecting the same and not vested in the vendor."

Where copyhold interests for lives or widowhoods still subsisted at the date of the sale in closes included in
some of the lots, the description of the [ot affected contained their particulars.

On the day of the auction sale, i.e., June 17, each of the sales was recorded in a memorandum of agreement

in a common form.
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By a conveyance dated QOctober 21, 1820, the down was conveyed to the defendants' predecessor in title, in
fee simple
"subject to ... all rights easements and privileges in the nature of easements or quasi ease-
ments and privileges in over upan or affecting ... whether existing by grant prescription custom
agreement or license or otherwise howsoever. ..."

Betwesan October 21, 1920, and November 10, 1920, by various conveyances some of the lots were con-
veyed to the plaintiffs' predecessors in title, in fee simple

“together with such right of common pasture for sheep on Martin Down as appertains or be-
longs to the ... hereditaments hereby conveyed or any part or parts thereof' ("formuia A"}.

By a conveyance dated November 15, 1920, one lot was conveyed:

"together with the right of common of pasture for sheep on Martin Down to the ... heredita-
ments ar some part or parts thereof appertaining or belonging” ("formula B").

Other lots were conveyed without a reference to sheep rights.

All the six plaintiffs clalmed rights arising out of those conveyances and four of them also claimed rights by
virtue of their ownership of other land in the neighbourhood which was formerly partly glebe land and partly
freehold land belonging to one Street ("Glebe and Street lands"). None of those lands had been included in

the auction sale.

From September, 1939, until June, 1958, 45 acres of the down were in the occupation of the War Depart-
ment, first under requisition and later under a lease. During that period it was used as a rifle range, and
grazing was Impracticable. Between 1941 and 1947 a further 182 acres were requisitioned at various dates
by the Ministry of Agriculture and Fishaeries. That land was in the occupation of a farmer until September,
1959, He ploughed and cultivated it. It was put back to grass when the farmer gave up possession. In 1854
the Ministry acquired the freehold estate in the land and in September, 1959, entered inte an arrangement
with a body called the Martin Down Grazing Rights Association by which the land, or possibly the right to
graze it, was let at a rent to the association. The association, which was an unincorporated body consisting
of persons claiming grazing rights on the down, let the right to graze the area to certain of its members for
payment. That continued until May, 1862. '
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For nearly one hundred years a well had existed on the down. It had posslbly been dug for use by persons

nheeding water on the down primarily to facilitate watering livestock and was in use up to about 1820 when it
fell out of use and was covered with planks and timbers. In about 1925, it was restored to use when a wind-
lass was installed for drawing water, and was used for watering sheep from that time until some time during

the second world war, when it again fell into disuse. No use had been made
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of it since. While it was in use some, but not all, of the owners of sheep on the down used It as a source of
water for their sheep, water being drawn from it to fill troughs placed nearby on the down, Other ownars of
sheep were accustomed to water their flocks with water carted from Martin village which was put into troughs
on the down near the mouth of one or other of the public lanes leading from the village to the down. No water

was naturally available on the down.

By a writ taken out on January 8, 1983, the plaintiffs claimed, inter alia, sheep rights over the down in respect
of the land sold at the 1920 auction and Glebe and Street lands. As regards the land soid at the auction, they
based their claim on the circumstances of the auction sale, and on the true construction of various convey-
ances, alternatively, on the operation of section 6 of the Canveyancing and Law of Property Act, 18811; and
in the further alternative on prescription. As regards Glebe and Street lands their claims were based on pre-
scription. The writ also claimed, as incidental to the sheep rights, rights to use the well on the down and to
maintain and replenish troughs for watering sheep.

By their counterclaim the defendants alleged, inter alia, thaf in 1962 the fourth plaintiff wrongfully removed
about ten yards of their boundary hedge and that he had erected a wooden gateway and a paling fence. The
defendants, therefore, sought an order that the fourth plaintiff should remove the gateway and fence and

should replace the hedge.

Held, (1) that at law no rights of common could exist by reason of the common ownership of the down and
other lots at the date of the sale and thus the formulae A and B in the conveyances could not convey any
such rights, but that the operation of the formulae was not confined to rights existing at law; and that if such
rights appertalned or belonged in equity to the lots conveyed they could fall within the language of the for-

mulae (post, p. 179C, D, 180A),
Whalley v. Thompson (1798) 1 Bos. & P. 371 followed.

Par curiam. A right to graze sheep on the down would not be properly called an easement: it would be a
profit, a right over or upon or affecting the down (post, p. 177E).

(2) That to discover whether, immediately before the conveyances, the rights appertained or belonged in eg-
uity to the properties conveyed and were capable of passing under the conveyances, the court was entitled

to lock at the contracts for sale

1  Conveyancing and Law of Property Act, 1881, s. 6: "(1) A conveyance of land shall be deamed to Include and shall by vir-
tue of this Act operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, dliches, fances, ways, wa-
ters, watercourses, libertles, priviteges, easements, rights, and advartages whatsoever, appertalning or raputed to appertaln to
the land, or any part thereof, or at the time of conveyance demised, occupled, or enjoyad with, ar reputed or known ag part or
parcal of or appurtenant to the land or any part thereof."
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and to apply the language of the conveyances to the circumstances existing at the moment of their execution
(post, p. 180E-G).

Doe d. Norton v. Webster (1840) 12 A. & E. 442 and Leggott v. Barreft (1880) 15 Ch.D. 308, C.A. followed.

(3) That the particulars of sale showed that the vendor intended the purchasers of the several lots (other than
the down), which were stated to carry sheep rights, to acquire with those lots the sheep rights as specified,
and the purchaser of the down to acquire it subject to such rights; that each of the sales having been rec-
orded in a memorandum of agreement on the same day in a common form, on entering into the contracts the
purchasers became entitled in equity to the sheep rights as appurtenant to the several lots and the vendor
became a trustee for them; and that the circumstances on which the language of the conveyances operated
was governed by the contracts; that, accordingly, the conveyances employing formulae A and B were effec-
tive to grant sheep rights over the down consistent with the particulars of sale (post, pp. 181C, D, 183C); and
the language of the habendum of the conveyance of the down conveyed it subject to the sheep rights exist-
ing in equity (post, p. 184C, D).

Beddington v. Atfes {1887) 35 Ch.D. 317 followed.

{4) That where a right of common pasture was appurtenant to a hereditament, the ownership of which was
severed, the right was severable so as to appertain partly to one section and partly to the other of the sev-
ered hereditament (post, p. 189F); and that in the absence of any special circumstances, the right should be
apportioned rateably between the area of the part which was alienated and that which was retalned (post, p.
190F). Accordingly, the plaintiffs were entitled to sheep rights rateably apportioned to the area of their re-
spective holdings,

Wyat Wyld's Case (1609) 8 Co.Rep, 78b; Mors v. Webbe (1609) 2 Br, & G. 297; Sacheverell v. Porter (1837)
Cro.Car. 482 and Smith v. Bensall (1597) Gouldsb., 117 followed.

(5) That.enjoyment of grazing facilities on the down by tenants of the iord of the manor holding under leases
or tenancy agreements could not establish a reputation of rights appurtenant ta the lands comprised in thelr
holdings, and thus could not be said to be "appertaining or reputed to appertain to the land or any part there-
of," within section 6 of the Act of 1881 (post, p. 185A-C); that to prove that the relevant grazing rights were at
the time of conveyance "enjoyed with" their lots, the plaintiffs had to show grants to them or to their prede-
cessors in title of rights to graze that number of sheep or that in 1920 a particular number of sheep was be-
ing depastured on the down in respect of the lands now owned by them, but that the plaintiffs had failed to
discharge that onus; that having regard to the circumstances surrounding the sales which were synchronal,
the purchasers must have had notice that in law the rights could not be appurtenant to the lots; that the plain-
tiffs, therefore, could not successfully rely on the sale particulars as containing admissions or representations

as to sheep rights which could be binding on the defendants either as admissions
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made by a predecessor in title or by estoppel, and that, therefore, the rights could not be said to be "reputed
or known as part or parcel of or appurtenant to the land or any part thereof," within section 6 (post, pp. 185D

- 186A, D - 187A).

White v. Williams [1922] 1 K.B. 727, C.A. considered,
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{B) That to make good a prescriptive claim in the present case it was not necessary for a claimant to estab-
lish that he and his predecessors in title had exercised the right continuously, the right being a profit of a kind
that, of its nature, would only be used intermittently, but the user must be shown to have been of such a
character, degree and frequency as to indicate an assertion of a continuous right (post, p. 182E, F); that the
evidence did not support 30-year user so as to bring It within section 1 of the Prascription Act, 1832; that
common law prescription could not be relied upon because of the united ownership before 1920; and that the
doctrine of lost modern grant could not be prayed in aid because for the dactrine to apply the inference which
would have to be made was that between June, 1920, and October, 1958, five separate grants were made,
all of which had since been lost and nothing was known of them.

Observatlons of Lindley L.J. in Hollins v. Verney {(1584) 13 Q.B.D. 304, 315, C.A. applied.

(7) That the plaintifis had not established that the use of the well was neceasary to the enjoyment of their
rights to graze sheep cn the down (since during a considerable period no use had been made of it), and that
consequently they had not substantiated their claim to be entitled to use it; that in 1920 the watering of sheep
which were grazing on Martin Down was regarded as being, and was in fact, necessary for the reasonable
enjoyment of the right and the same remained so at the present time; and that, accordingly, the plaintiffs who
had established sheep rights on the down were entitled, as an ancillary right under an implied grant, to water
their sheep on the down by means of suitably located troughs suppllied by carted water {post, pp. 187D,

198B, D-F).

Jones v. Prifchard [1908] 1 Ch. 830; 24 T.L.R. 309 and Pwilbach Colliery Co. Ltd. v. Woodman [1915] A.C.
834, H.L.(E.) applied.

(8) That where there was a fenced close adjoining a piece of waste land, the fence, in the absencs of evi-
dence to the contrary, should be presumed to belong to the owner of the close; and that, accordingly, the
hedge belonged to the fourth plaintiff, and the defendants were not entitled to the relief sought (post, p.

200E, F).

Action.

On January 9, 1963, a writ was taken out by six plaintiffs, namely, Reginald Ernest White, of King's
Farm, Martin, Fording bridge, Hants; John Ashley Densham, of Lower Allenford Farm. Damerham,
Fording bridge, Hants; Mrs. Elizabeth Turner, of Drove End, Martin; Arthur Edward Singleton, of

Drove End, Martin, Edward John Hart Bakear, of Bustard Manor Famm, East
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Martin; Harold Sidney Frampton, of Garretts Farm, Martin, against the defendants, Reginald Albert
Taylor, of "Birch Coppice," Stour Way, Christchurch, Hants and Martin Down Ltd., of 20 Parkstone
Road, Poolse, Dorset.

The plaintiffs sought, inter alia, declarations: (1) that they were entitled to the rights of common of
pasture of sheep appertaining to or caonveyed with their respective lands situate at Martin, over part
of Martin Down owned or occupied by the defendants;

{(2) that they were entitled, as incidental to the rights of common of pasture to use the well on the
defendants' land and to malntain and replenish from time to time troughs on the defendants' land

for watering sheep grazed by the plaintiffs;

117



(3) that they had a right of way over the existing tracks on the defendants' lands for watering and
obtaining access to sheep depastured there, and that there existed public rights of way on parts of

the down,

In their counterclaim the defendants sought certain orders against the first plaintiff and a declaration
about sheep rights. (Those points are not included in the report.)

By the counterclaim the defendants alleged that at some date in 1962 the fourth plaintiff wrongfully
removed or caused to be removed some ten yards of the defendants’ boundary hedge and that, in

its place, he erected a substantial wooden gateway and a paling fence. The defendants therefore,

sought an order that the fourth plaintiff should remove the wooden gateway and paling fence and

should replace the hedge.

The second, third, fourth and fifth plaintifis died after the writ was issued and orders to carry on had
been made bringing in their respective parsonal representatives as plaintiffs.

The facts are fully stated in the judgment.

Peter Oliver Q.C. and W. H. Goodhart for the plalntiffs: Where there is in the conveyances, here, a grant of
rights of common, it is in the form of a specific grant by way of rights appertaining and belonging. Before
1926 the rule was that a mere reference to appurtenances in a conveyance, where the conveyance was by
the common owner, was not in general sufficient to operate as a grant by way of legal rights previously exer-
cised as quasl easements by the common owner over the retained land, The mere use of the word "appur-
tenance" would not cany a quasi-easement with It unless there was some
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other indication, e.g., a reference to rights "actually enjoyed", that a new grant was intended: Whalley v.
Thompson2, Bradshaw v, Eyre3; Worledg v. Kingswel4; Clements v. Lambert.5 However, that general rule
can be displaced. There was an inroad made into the general rule in Doidge v. Carpenter.6 In that case the
general rule was not applied and it was explained in Thomas v. Owen,7 where it became clear that the word
“appurtenance" is readily susceptible to secondary meaning. In Baring v. Abingdon8 the court said that there
is no necessary inference that general words convey rights to the parties. But the parties' intentions can be
found in other ways. For instance, they might have been landlord and tenant. Special circumstances from
which the inference could be made were found in Hansford v. Jago.8 [Reference was made to May v. Belle-
ville10] In the present case the intention is clear. There could be no "appurtenant” right over the down which
was in the same ownership and therefore one is forced to look for a secondary meaning. This is to be found
by reference to the particulars of sale which can be looked at to explain a latent ambiguity in the conveyance.

Alternatively, in so far as It is necessary to rely on section 6 of the Conveyancing Act, 1881, Instead of relying
on express grant It has been established that section 8 applied notwithstanding that the right was a profit a
prendre in alleno solo; and that the particulars of sale are evidence of the rights and as such are admissible
against a vendor: White v. Williams.11 [Reference was made to Wright v. Macadam.12] That the rights
claimed were "reputed” to appertain is clear from the particulars themselves. The right alleged to pass need
not be appurtenant or annexed to the land conveyed at the time of the conveyance in order to be enforcea-
ble. It nead not be a right to which there is any permanent title; mere precarious enjoyment will suffice, so
long as the right claimed as passing under section 8, is a right of a kind known to the law. Here, therefore, it
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is ¢clear that a right to pasture a number certain is a right which the law recognizes. So far as relates to
whether they passed initially to the purchasers in 1820 the only question is whether they were actually en-
joyed or were altematively reputed or known as part and parcel of the land of Sir Eyre Coote at the date of

the respective conveyances.

2 (1799) 1 Bes. & P. 371.
3 (1567) Cro.Eliz. 570.
4  (1800) Cro.Elkz. 784.
5  (1808) 1 Taunt. 205,
6 (1817)8M.&S. 47.

7 (1888) 20 Q.B.D. 225, C.A.

i [1892]12 Ch, 374, C.A.
9 [192111Ch, 322

10 [190612 Ch. §O8

11 [192211 KB 727, CA.

12 [19490] 2 K.B. 744; [1849) 2 AllE.R. 585, C.A.
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The best evidence is that of the commaon owner, which is to be found in the particulars of sale, But there is
also the fithe apportionment which refers to the sheep rights attached to the copyhold lands over a very great
number of years. It is unnecessary to trace the ownership back so long but it shows that the rights enjoyed a

long-standing reputation.

Altemnatively the particulars of sale operate as an estoppel which is binding on the vendor and on any sue-
cessors in title of his estate: E. R. lvas Investment Lid. v. High.13 [Reference was made to Hollins v. Ver-

ney.14]

The claim to prescription under the Prescription Act, 1832, is also not abandoned, but this depends for Its
astablishmant on the evidence as to the exercise of the rights during the required period. It is Impossible to
urge the claim to common law prescription. This right was previously annexed to the copyhold land, and
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when the land vested in Sir Eyre Coote in 1920, with a consequent unity of possession, these copyhold in-
terests must have ceased to exist, But user after 1920 can certainly give rise to a statutory prescription. If the
plaintiffs are held to be entitled to the sheep rights claimed the question of apportionment would arise. Bear-
ing in mind the respective holdings of the plaintiffs, a division pro rata according to acreage is the only ap-
propriate method: Wyat Wyid's casel15; Mors v. Webbe18; Sachevarell v. Porter17, Smith v. Bensall.18

The common for a humber certain has no connection with the quality of the land to which it is attached as
has a right for beasts levant and couchant: Richards v. Squibb.19 It may be aliened so as to become a right
in gross, severed from the property of alienor: Daniel v. Hanslip20; Leniel v. Harslop21; Drury v. Kent22;
Bunn v. Channan23; Cooke on Enclosures, 4th ed. (1884), p. 21. There is power of severance of the right of
common on the disposition of freehold: Lord Darcy v. Askwith24 and Smith v. Milward.25 In the absence of
agreement between the owners of different positions of acreage apportionment is the only logical basis. It
may be questloned if the outstanding copyhold interest has any effect on rights created on the 1920 sale. If

copyhold was surrendered to the lord of the manor that

13 [196712 Q.B. 379; [1967] 2 W.L.R. 789; [1967] 1 All E.R. 504, C.A.
14 (1884)13 Q.B.D, 304, C.A.
15 {1608) 8 Co. Rep. 78b.

16 {1808} Br, & Gold. 297.

17 (1837) Cro.Car. 482.

18 {1 59?) Goulds. 117.

19 (1988) 1 Ld.Raym. 7286.
20 (1672) 2 Lev. 67.

21 (1672) 3 Keb. 88.

22 (1803) Cro.Jac. 14.

23 (1813) 5 Taunt. 244.

24 (1618) Hob. 234.

25 (1782) 3 Doug. K.B. 70.
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extinguished any right of common which subsisted in the copyhold: Halsbury's Laws of England, 3rd ed, Vol.
8 {1954), pp. 334-335; but there is no authority for the propasition that where 2 copyhold is conveyed to a
purchaser of freehold from the lord the same result follows. [Reference was made to Phillips v. Ball.28] The
position Is covered in any event by sectlon 6 of the Conveyancing Act, 1881: see the definition of "land" in

section 2.

Whether rights passed by express or by implied grant under the conveyances to the plaintiffs, ancillary rights
of watering and way also passed by implied grants: Pwilbach Colllery Co. Ltd. v. Woodman.27 These rights
ara necessary for the enjoyment of the grant: and "necessary" in this context means "reasonably necessary."

Jonss v. Pritchard.28

H. A. P. Fisher Q.C. and A. C. Sparrow Q.C,, for the defendants. The first question which has to be consid-
ered is whether after the conveyance of the down Sir Eyre Coote had the power to grant sheep rights to
purchasers hy subsequent conveyances. The first document therefore to look at is the conveyance of the
down. The reference to rights to depasture sheep found in the conditions of sale is omitted from the convey-
ance. The words of the habendum are nof a warranty and they do not say that the rights in fact exist. A
phrase introduced by the words "subject to all rights" is not a proper conveyancing form to create a reserva-
tion and exception in favour of the vendor and only refers to rights existing at the date of the conveyance:
May v. Belleville.29 Even the words "subject to existing easements and quasi-easements” are not apt words
to create new rights in favour of the vendor: Russell v. Harford.30 If a common owner wishes to reserve a
right he must expressly say so: Wheeldon v. Burrows.31 Alternatively the words in the conveyances refer to
rights easements or quasi-sasements and privileges but the sheep rights are profits & prendre and not
easements. They, therefore, are not sufficient to create sheep rights: Gale on Easements, (1959) pp. 4, 128
and 361; Baring v. Abingdon.32 Putting it at its highest against the defendants, these words could only relate
to rights existing immediately prior to the conveyances and not to the rights which had existed but were no
longer in existence. Secondly, they must have referred

28 (1859)8 C.B.N.S. 811,

27 [18151AC. 634, 848, H.L.(E).
28 [180811 Ch, 630

20 [190512Ch, 605

30 (1868)L.R. 2 Eq. 507

31 (1879)12ChD. 31 CA.

32 [189212Ch 374, CA.
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to aomething which existed in law at the time of the conveyance, and could not have referred to rights in rela-
tion to parcels in common ownership. The word "rights" cannot be construed to include "quasi-rights" and if
the lord of the manor had exercised sheep rights and allowed his tenants to exercise those rights that cannot
be said to have created "quasi-rights". Further, such words are not apt to create rights which have merged by
surrender of the estate created by the freeholder: Sumner v. Brady33; Fort v. Ward34; Massam v. Hunter35;

Hall v. Byron.36

No extrinsic evidence is admissible to give to the words a meaning contrary to the conveyance. The docu-
ments in existence before the conveyances, e.g., contracts for sale, are only admissible if the rights in the
conveyances are granted with express reference to them: Shore v. Wilson37; Doe d. Norton v. Webster38;
Leggott v. Barreti39 [Reference was made to Millbourn v. Lyons.40] In A. & J. inglis v. John Buttery & Co.41
it was held that the court is entitled to look at the surrounding circumstances to see what was meant by the
words used in the conveyances; but there is a distinction between locking at the surrounding circumstances
and admitting extrinsic evidence. There are exceptions to the rule that reservations and exceptions out of a
conveyance must be expressly reserved. They are rights of necesslty: Aldridgs v. Wright42; Liddiard v. Wal-
dron43; In re Webb's Leasse, Sandom v. Webb.44 [Reference was made to Darry v. Sanders.45] If, however,
the plaintiffs are found to be entitied to sheep rights, apportionment on an area basis is inappropriate be-
cause In the tithe appartionment agreement, sheep rights were aftributed to particular groups of closes.

There is no evidence to show that any sheep rights were reputed to be attached to the freehold to satisfy
section 8 of the Act of 1881. Enjoyment of grazing facilities on the down by tenants of the lord of the manor
could not establish such a reputation: [Reference was made to Birmingham, Dudley and District Banking Co.

V. Ross46; Gregg v. Richards47; Coote v.

33 (1791) 1 H.BI 847.
34 (1588} Mocre, K.B. 687.

35 (1610) Yelv. 189,

38  {1877)4 Ch.D. 667.

37 (1842)8 Cl. & FIn. 366 H.L.
38 (1840) 12 A. & E, 442.

39 {1860} 15 Ch.D. 306, C.A.
40 [161412Ch 231 CA.

41 (1678) 3 App.Cas, 552, HL. (Sc.).

122



42 [182012 KB. 117, C.A.
43 [1934] 11CR, 435, CA.
44  [1951] Ch. B08; [1851] 2 Al E.R. 131, C.A.

45 [191911KB. 223, CA.

46 (1888) 38 Ch.D. 285, C.A.

47 [18261Ch, 521, C.A.
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Ford.48] To establish a claim that the rights were "enjoyed with" the land each plaintiff has to establish a right
to graze a specified number of sheep. However, in all cases the lots have been split up and the lots sald at
the auction sale did not coincide with the pre-existing holdings. On the evidence the plaintiffs have not estab-
lished that the rights were "enjoyed with" the land within the meaning of section 8 of the Act of 1881, The
phrase used in the conditions of sale about the number of sheep rights on Martin Down was merely a de-
scription of what was offered for sale and as such was only a statement of intention. Therefore it was not
within the words "reputed or known as part or parcel of or appurtenant to the land or any part thereof" of sec-

tion 6 of the Act of 1881.

The particulars of sale do not contaln such admissions or representations as ¢an be binding on the defend-
ants as admissions or representations of thair predecessors in title. They do not give rise to any form of es-
toppel, none of the ingredients of a common law estoppel being present. They do not even give rise to
promissory estoppel. Nor can they be within "proprietory estoppel” discussed in E. R. lves Investmant Lid. v.
High49: see also General Finance Morigage and Discount Co. v. Liberator Permanent Benefit Building Soci-

ety.50

To estabiish prescriptive rights each plaintiff wili have to show a continuous user for 30 years (Lowe v. Car-
penterb1 for each tenement and for a number certain of sheep. The evidence does not help any of the plain-

tiffs to prove continuous user.

Sparrow Q.C. following: As to the ancillary rights claimed by the plaintiffs, these are easements, if anything,
and must therefore be (a) certain and capable of grant, as well as being {b) necessary for the enjoyment of
the principal right. The rights said to have been enjoyed here have existed and varied according to weather,
place of entry to the down and situation of the sheep owner's farm. There is uncertainty hera. There can be
no easement to deposit abjects like troughs of water on a piece of land: In re Ellenborough Park52;
Copeland v. Greenhalf.53 To decide on necessity one must analyse the principal right. It is to take herbage
by the mouths of the sheep. It is not to maintain sheep on the down for any particular period of time. It is
cartainly not to take possession of the down by means of the
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49 [1867]2Q.0. 379, C.A.

50 10Ch.D. 1
§1  {1851) & Exch. 825.

52  [1856]Ch, 131; [1955] 3 W.LR, 882; [1865] 3 All E.R. 887, CA.

53 [1952] Ch, 488; [1952] 1 All E.R. 808.
[1969] 1 Ch. 160 Page 171

sheep. The plaintiffs' claim assumes a right to maintain sheep on the land for 6 to 8 hours. This is not Justifi-
able. If they can stay this long, why not 24 or 48 hours, with approptiately enlarged ancillary rights? One
could then claim to have huts for shepherds and hurdles. This is recognised not to be allowable. There Is no
true necessity for these rights. As regards the well on the down there is evidence that it was dug nearly
century ago but was not used from the early 20th century to about 1925. It was probably used in the 1830's
but has not been used since. [Argument was also presented as to the alleged encroachments].

Oliver in reply. All the conveyances in this case stemmed from contemporaneous sales at one auction and
nothing can tum on the order in which the conveyances were made, In Beddington v. Atlee54. it was decided
that, where there were contemporaneous sales from a common owner, it is the order in which the confracts
are made which is Important and not the order of conveyances: see also Allen v. Taylor.55 So far as section
6 of the Act of 1881 is concerned it is immaterial that rights were being enjoyed precariously or by virtue of
tenancies from the common owner. [Reference was made to Cory v. Davies.56]

Sparrow replying on the cases: The cases relied upon to justify ignoring the order of conveyances establish
a very limited principle. It is an exception only. It is not a primary principle. The exception operates only
where there are special physical circumstances amounting to a necessary dependence on the claimed right,
as the cases clearly show. [Detailed reference was made to the cases.] This must be correct because, after
all, one is considering a grant by implication, Plainly the axception to the general principle does not operate
in the present case. [During the course of argument reference was made to Carte v. Carte57; Elliot v.
Crumpe58; Joyce v. Williamson59; Fitzmaurice v. Bayley80; and Ward v. Kirkland.61]

Cur. adv. vult.

February 12, 1868. BUCKLEY J. read the following judgment: This action is about grazing and other rights
over a down in Hampshire. It has been fought with a pertinacity and vigour which
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54  {1887135 Ch.D, 317

55 {1860)16 Ch.D, 355

56 [1823]2Ch, 95

57  (1744) Ridg.temp. H. 210.
58 (1672) 3 Keb. 8.

50  (1782) 3 Doug. 164,

80  (1860) 9 H.L.Cas. 78.

61 [1967] Ch, 184; [1966] 1 W.L.R. 601; [1066] 1 All E.R. 609,
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says much for the powers of endurance of the breed of Hampshire sheep farmers to which the plaintiffs be-
long. Tha trial has lasted some 17 days, apart from four days spent on a preliminary point; and when | say
that counsel, who have conducted the case with much skill and learning, have referred me to no less than 85
volumes of reports and text books, including a very large number of autherities, ranging in date from the last
years of the 16th century to the present time, it will be appreciated that the parties have found advisers wor-
thy of thelr own metile. But | do not at all complain of the length of the trial, for there are in thls case sufficient
distinct causes of action, involving consideration of distinct issues of fact, to fumish at least half a dozen
separate and respectable proceedings.

The down is called Martin Down. It lies in that comer of Hampshlire where Dorset, Wiltshire and Hampshire
adjoin. Its total area Is just under 800 acres, of which 172 acres lie north of the road from Blandford to Salls-
bury and the remalnder {with which | am more particularly concemed) lie south of that road. This down was
formerly the waste, or part of the waste, of the manor of Martin. It seems that by the year 1520 most of the
iand which had formerly been copyhold of the manor had, by surrender or otherwise, become ordinary free-
hold in the hands of the lord of the manor, not aubject to any subsisting copyhold tenure. In 1920 the down
and most of the adjoining and nelghbouring land lying in Hampshire, including most of the village of Martin,
were comprised in a seftled estate of which Sir Eyre Coote was tenant for iife in possession, On June 17,
1920, the down and a number of neighbouring farms and other properties subject to the seftlement were sold
by auction. The defendants are together the owners in fee simple of so much of the down as lies south of the
Blandford to Salisbury road. As such they are successors in title of the purchaser of the down at the auction

sale.

Four of the original six plaintiffs, namely, Mr. Densham, Mrs. Turner, Mr. Singleton and Mr. Baker, have died
since the writ was issusd in January, 1963. Appropriate orders to carry on have been made, bringing in their
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respective personal representatives as plaintiffs. For the sake of simplicity, | shall ignore the deaths of these
four plaintiffs for the purposes of this judgment and speak of them as if they were still alive.

Each of the six plaintiffs is the owner in fee simple of farm land in the neighbourhood of the down and as

such is the successor
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In title of a purchaser of such land at the auction sale. | will call these lands "Coote lands.” In respect of these
Coote lands the plaintiffs by their statement of claim in its final amended form claim the right to depasture on
Martin Down - including that part of it which the defendants now own - the following numbers of sheep re-

spactively:-

Mr. White@  ..eceeveeerssimssrsinssrarcriesasarosnsassnranssasnnsannnnnannn 648
Mr. DenShamM ..c.ccorasenssisrasaceseasansmasnsssnressanssnsanssnnnsnassnns 448
MIS. TUMET  seeveeeeessssareiesasssmsasnsssaasnrasansanstntsantnssnsnnnss 119
Mr. Singleton ....ccceeeerrmivmmanenieninnsesnssrensnnsnrnmn s 118
Mr.Baker .iccciceccirsscsresiimescmsenisnsmssnsssassanasssansransnan 265
Mr. Frampton ..ccceevrenisnanmmmmssninssinmaressssnsnssssnnssasaransnen 141

Four of the plaintiffs, Mr. White, Mr. Densham, Mr. Singleton and Mr. Frampton, also owned other land in the
neighbourhood of the down which were formerly either glebe land of the parish of Martin or land of ordinary
freehold tenure which belonged to one Street. | will call these lands "Giebe and Strest lands." None of these
lands was included in the auction sale. In respect of these lands the four plaintiffs claim the right fo depasture

on the down the following numbers of sheep respectively:-

Mr. While ...ccvcvciircrmsiscanmnrmnnsnssrnsasusn i nas s smnmmmnrnnnnss 46
Mr. DBNShAM eureesrsrmsmsrrrmsmresamremsrarasmsmssnremssasasnssananansns 52
M. SINGIBION seesnremerrrrmsnnrrnssrssmnsinnsmssnnsnsensnsssassnnrnnsansns 121
Mr. Frampton .ceccccviiereseimsmma s s s cansensanas ansas 42

The piaintiffs' claims to sheep rights in respect of Coote lands are based, firet, upon the circumstances of the
auction sale and upon the true construction and effect of the various conveyances by which the several sales
then effected were completed; alternatively, upon the operatlon of section 6 of the Conveyancing and Law of
Property Act, 1881, in respect of those conveyances; and in the further altemative upon prescription. The
claims to sheep rights in respect of Glebe and Street lands are based upon prescription alone.

The plaintiffs also claim certain rights upon the down connected with watering their sheep and obtaining ac-
cees to their sheep there, which are claimed as part of or as incidental to their rights of pasture. It will be
convenient to leave these for discussion after the major question of the rights of pasture has been dealt with.

The plaintiffs also clalm that certain public rights of way exist across the defendants' land. These | will come
to later.

The defendants counterclaim for relief in respect of various
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forms of trespass which they clalm that some of the plaintiffs have committed on their iand. In particular thera
is a dispute about whether Mr. White has or has not encroached upon the defendants' iand by erecting a
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fence along a line which he, Mr. White, alleges to be the boundary at that point between his land and the
down.

The properties offered for sale at the auction on June 17, 1920, were divided into 38 lots. Lot 38 consisted of
the down itself. The other 37 lots consisted of various farms, smallholdings, cottages, fields and so forth. The
plaintiffs are now the owners of the whole or parts of the following lots:-

Mr, White All lot 8 and nearly all of lot 7;

Mr. Densham Part of lot 8, all lot 9 and nearly all of
lot 11;

Mrs Tumer Part of lot 32 and all of lots 33 and 34,

Mr. Singleton Part of [at 31;

Mr. Baker Part of lot 17, part of lot 25, all of lot
30 and the remainder of lot 32;

Mr. Frampton Part of lat 17, part of lot 23, part of
lot 28.

Tha lots with which | am particularly concemed are consequently lots 8, 7, 8, 9, 11, 17, 23, 25, 28, 30, 31,
32, 33 and 34. Of these the only lots which remain entirely in the ownership of the plaintifis are lot & (Mr.
White), lot 9 (Mr. Densham), lot 30 {Mr. Baker), lots 33 and 34 (Mrs. Tumer) and lot 32 (of which Mrs. Tumer

owns part and Mr. Baker the resf).

In the printed particulars of sale the descriptions of the several lots are precedad by general remarks which
include this passage:

"All lots are sold subject to the right of purchasers of any other lot or lots to the use of the wells
on such first mentioned lots as heretofore accustomed. Practically all the land carrias sheap
rights on Martin Down, the numbers belng shown against each lot, and Martin Down is sold
subject to such rights and any other rights (if any) thereover as stated in the condiilons of sale.

The descriptions of most of the lots include a statement in thase terms: "This lot carries X sheep rights on
Martin Down," the number of sheep rights varying from lot to lot. Thus the lots with which | am particularly
concerned are respectively stated to carry the following number of sheep rights:-

Lot = csceerssemsesseaees 266 sheep rights
Lot7 = e 390 sheep rights
Lat8 = e 2 sheep rights
Lot8 = e 107 sheep rights
Lot11  essssessssia 354 sheep rights
Lot17 e 185 sheep rights
Lot23 e 116 sheep rights
Lot25 = e 117 sheep rights
Lot28 0 e 4 sheep rights
Lot30 = e 189 sheep rights
Lot31 e 155 sheep rights
Lot32 s 48 sheep rights
Lot33 = e 117 sheep rights
Lot34 = s 58 sheep rights

[1969] 1 Ch. 160 Page 175
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The total number of shesp rights so listed in the particulars of sale in respact of all lots described as carrying
sheep rights is 2,292, The description of lot 38, that is to say of Martin Down, states that:

"This lot is sold subject to all sheep rights as set forth in these particulars against each lot, also
to all other existing sheep rights appertaining to lands not included in this sale, and to all other
rights (if any) affecting the same and not vested in the vendor."

Some copyhold interests for lives or widowhoods still subsisted at the date of the sale in certain closes in-
cluded in some of these lots. Where this was the case the description of the lot affected contained particulars
of the outstanding copyhold interests. Condition 3 of the special conditions applicable to the sale contains the
following:

" .. In the case of every piece of demesne land which has been granted to be held by copy of

court roll as aforesaid and is now comprised in any lot what is offered for sale is the right of the

lord for the time being of the said manor to the freghald and inheritance of such demesne land

and to all services and payments due under or by virtue of the grant by copy of court roll so

long as the grant by copy of court roll in each case shall be subsisting but subject to all existing

tenancies of such land and to all rights and privileges that can be exercised or claimed under or

by virtue of the said grant by copy of court roll or the usage within the said manor in over or

upon the land comprised within such grant or in over or upon any manorial commons or waste

lands whether such rights and privilages shall be referred to in the particulars or in any general

remarks or stipulations or revision notes issued by the vendor (which remarks or stipulations or

revision notes are io be deemed as being part of these conditions) or in these conditions of

sale or not so long as the said grant by copy of court roll shall be subsisting.”

All these then subsisting copyhold interests have since
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determined, either by surrender socn after the Cacte sale or upon the falling of the relevant lives.

Special condition 4 was in these terms:

"In the case of lot 38 {'Martin Down") what is offered for sale is the right of the vendor and his
successors In title the lord or lords for the time being of the said manor to the soil of the said
down and to all rents or moneys payable in reapect of the use or enjoyment or occupation of
the said soil or any part thereof but subject to such rights of depasturing sheep therson or
thereover as are Included in the particulars of sale of ,the various lots or exist independently
thereof and to all rights and easements and privileges in the nature of easements or qua-
si-easements (if any) in over upon or affecting the said down whether existing by grant pre-
scription custom agresment or license or otherwise howsoever and the vendor shall not be re-
quired to furnish any information or evidence not in his possession as to the creation thereof or
as to the persons entitled thersto.”

It seems to me to be manifest from what | have referred to in the particulars of sale that the vendor intended
that the purchasers of the several lots which were stated to carry sheep rights should acquire with those lots
the right to run on Martin Down the numbers of sheep specified for those lots respectively for the purpose of
allowing them to graze there, and that he intended that the purchaser of the down should acquire it subject to
such grazing rights. The question is whether the sales were effected and eventually completed in such a way

that that infention was carried out.
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Each of the sales at the auction was recorded in a memorandum of agreement in a commaon form which rec-
orded that a named purchaser was the highest bidder for a particular lot and was declared the purchaser
thereof subject to the conditions of sale at a specifiad price. At this stage of the transaction the concluslon
seems to me to be inescapable that the parties intended and agreed that the vendor should sell and that the
several purchasers should buy the lots as described in the particulars of sale, that is to say, that the pur-
chasers of lots stated to carry sheep rights should acquire those rights and that the purchaser of the down
should acquire it subject to all those rights. It is said, however, that the conveyances by which the sales were

completed were inappropriate to produce this result.

Before considering the individual conveyances it is convenient at this point to say that in 1853 Mr. White

bought that part of the down containing approximately 172 acres which lies north of the
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Blandford-Salisbury road. | have already held upon a preliminary point in this action that the consequence of
this was that he lost all of whatever grazing rights he had over the down.1 It is, therefore, unnecessary for
me in this judgment to consider the effect of the conveyances of lots & and 7.

The down was conveyed to its purchaser by a conveyance dated October 21, 1820. This contalned na ref-
erence in express terms to sheep rights. It contains a recltal that the vendoer had agreed with the purchaser
for the sale to him of the hereditaments therein described in fee simple in possession subject as thereinafter
mentioned but otherwise free from Incumbrances. In the operative part of the deed the down is conveyed to

the purchaser in fee simple:

"subject to the tenancies affecting the same or any part thereof and to all rights, easements and
privileges in the nature of easements or quasi easements and privileges in over upon or affect-
ing the said hereditaments hereby conveyed whether existing by grant prescription custom
agreement or license or otherwise howsoever but discharged from ail the limitations powers
and provisions of the sald will and codicil of the testator and from all estates interests and
charges subsisting or to arise thereunder."

A right to graze sheep on the down would not be properly called an eassment, nor a privilege in ,the nature
of an easement, nor a quasi-easemnent: It would be a profit. As such it would, however, be appropriately de-
scribed as a right over or upon or affecting the down. It is the plaintiffs' contention that the effect of the words
| have read was to reserve out of the property conveyad by this conveyance the sheep rights mentioned in
the particulars as being rights over, upon or affecting the down existing by grant, prescription, custom,
agreement or otherwise or which as between the vendor and the purchaser must be treated as having then

existed.
Twa other conveyances with which | am concerned were made on the same date as the conveyance of the

down, October 21, 1920, Lots 8, 20, 23 and 25 were all comprised In one conveyance of that date. By this
conveyance these lots

"together with such right of common of pasture for sheep on Martin Down as appertains or be-
longs to the said hereditaments hereby conveyed or any part or parts thereof."

ware conveyed to the purchaser in fee simple. For ease of reference

1 Ante, p. 150; [1967] 3 W.L.R. 1248; [1887] 3 All ER. 348.
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| will call the words which | have read from this conveyance "formula A".

Lot 11 was conveyed by a conveyance of the same date. The parcels in this conveyance also included for-
mula A.

Lots 9 and 33 were together comprised in a conveyance dated October 26, 1920, the parcels in which also
included formula A.

Lots 1 and 32 were together comprised in a conveyance also dated October 26, 1820. This conveyance did
not contain formula A or any other reference to sheep rights.

Lot 17 was conveyed by a conveyance also dated October 26, 1920, the parcels in which included formula
A.

Lot 28 was conveyed on the same date by a conveyance the parcels In which also included formula A.

Lot 34 was conveyed by a conveyance dated November 10, 1820, which did not contain formula A or any
other reference to sheep rights.

Lot 30 was conveyed by a conveyance dated November 15, 1920, the parcels in which contained a slightly
different formula (which | will call "formula B"), namely,

“together with the right of common of pasture for sheep on Martin Down to the said heredita~
ments or some part or parts theraof appertaining or balonging.”

Finally, lot 31 was conveyed by a conveyance dated November 22, 1920, which contalned no reference to
sheap rights.

The plaintiffs say that upon their true construction those conveyances which incorporate either formula A or
formula B contain express grants of the grazing rights specified in the particulars of sale in respect of the
varlous lots, whether those rights can with strict accuracy be said to have appertained or belonged to the lots
at the dates of the conveyances or not. Moreover, they say that those rights did at the dates of the convey-
ances appertain or belong at least in equity to the several lots by reason of the terms of the contracts for sale
to the predecessors in title of both the plaintiffs and the defendants and by reason of the terms of the con-
veyance of the down to the defendants' predecessor in title.

The defendants on the other hand say that she conveyance of the down contains no words sufficient to
amount to & reservation by or regrant to the vendor of any sheep rights over the down, and that the words
"subject to all rights, etc." in the conveyance of she down are only capable of referring to rights existing at the

date of that conveyance. They say no sheep rights could then have existed
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in relation to the freehold estate in any of the properties sold at the auction because at the time of the auction
the freehold estate in all the properties sold was in common ownership and because the lord of the manor, in
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whom the freehold was vested, could have no right of common over the waste of his own manor. They say
that, consequently, the vendor conveyed the down to the purchaser without any reservation and, therefore,
could not either contemporaneously, or a fortiori subsequently, grant sheep rights over the down to anyone
else. Of the conveyances incorporating either formula A or formula B the defendanis say that these formulae
are not apt to create new rights and can only properly be read as relating to such rights, if any, as in fact ap-
pertained or belonged to the several lots at the dates of the conveyances, of which in consequence of the
common ownership, If for no other reason, there were none.

The subject-matter of these sales congisted of either freeholds belonging to the lord of the manor in respect
of which no copyhold interests existed or of freeholds belonging to the lord of the manor subject to existing
copyhold interests. In neither case could any rights of common have existed at the date of sale appertaining
to the property sold, for the lord of the manor could not have a right of commeon over the waste of the manor
of which he himself was the owner. Consequently, if | am precluded from having regard to the circumstances
of the auction sale, there seams to me to be difficulty In saying that the conveyances passed any grazing
rights. In Whallay v. Thompson,2 where a common owner of two adjoining closes, in connectlon with ene of
which a way was used across the other, devised the former with its appurtenances, this was held not to give
the devisee a right of way over the other closa, since the testator could not at his death have had a right of
way over his own property, so that there was then no right of way over the close which was not the subject of
the specific devise capable of passing as an appurtenance of the close specifically devised. If in the present
case there were sheep rights appertaining by custom to the copyhold interests which still subsisted, these
would, it seems to me, be irrelevant to the sale, for such rights would not appertain to the property sold and
would, as Mr. Oliver agrees, cease with the termination of the copyhold interests. If the vendor's leasehold
tenants enjoyed grazing rights on the down, such rights would again be irrelevant to the sale: they would be-
long to the tenants under some express or inferred grant and would cease with the termination

2  (1799) 1 Bos. & P. 371.
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of their tenancies. Consequently, In my judgment, the plaintiffs can only succeed on this part of the case if
according to the proper construction of formulae A and B there were rights of grazing appertaining or be-
longing to the lots in relation to which those formulae wera used at the dates of the several conveyances or if
tha circumstances were such as to admit of those formulae belng construed In some secondary sense.

Mr. Fisher, for the defendants, contended that the words of formulae A and B are not ambiguous and that
they must be construed according to thelr primary meaning. | am willing to accapt this submission as regards
formula A, from which it follows that | am not entitled to look at the contracts for sale for the purpose of as-
certaining whether the parties intended to use that formula in some other sense. Reference to formula A re-
quires the court to inquire whether in fact there was at the date of any conveyance the parcels in which in-
cluded that formula any right of common of pasture for sheep on Martin Down which then appertained or be-
longed .to any of the land comprised In the conveyance. As | have already indicated, the circumstances were
such that at law no such right could exist by reason of the common ownership of the down and the land
conveyed, but in my judgment the operation of the formula is not confined to rights existing at law. If any
such right as is mentioned in the formula appertained or belonged to any part of the land conveyed in equity
at the date of the conveyance, such right would, in my judgment, fall within the language of the formula. |
conceive that | am perfectly entitled to look at the contracts for sale, not, of course, for the purpose of contra-
dicting the conveyances (see Doe d. Norion v, Webstsr3, Leggoit v. Barreit4 but for the purpose of discov-
ering whether immediately before the several conveyances any such rights as are described in the convey-
ances appertained or belonged in equity to the properties conveyed and were capable of passing under the
conveyances. This is not to use the contracts as alds to the construction of the conveyances, but meraly to
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apply the language of the conveyances, construed in accordance with its primary meaning and without any
regard to the contracts, to the circumstances existing at the moment of the execution of the conveyances,
which included the existence of the contracts. So also | must apply the language of the habendum in the
cohveyance of the down to the defendants' predecessor in title to the circumstances existing when that con-

vayance was executed, and ask myself what

3 (1840)12A.&E. 442

4 (1890)15 Ch.D, 308, C.A.
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rights affecting the down then existed by reascn of any agreement. If any such rights existed in consequence
of the contracts for sale of the other lots it must, in my judgment, be wrong to ignore them. No question of
this kind arose in any of the cases relied upon by Mr. Fisher in argument on this part of the case. These were
all actions at comman law except Hall v. Byron,5 but that case involved no question of equitable rights.

| have already stated my reasons for holding that upon the true construction of the contracts for sale of the
lots described as carrying sheep rights, the purchasers became entitled to grants of those sheep rights.
These contracts were of a kind which would have been specifically enforceable in equity, including that part
relating to sheep rights. It follows, in my Judgment, that, when they antered into these contracts, the pur-
chasers thereupon became entitled in equity to the sheep rights in question as appurtenances to the land
which they bought, of which the vendor in accordance with well-established principles then became a trustee
for them subject conly to certain limited rights which belong to a vendor in posgession pending completion.

The order in which the conveyances were executed seems to me immaterial. The equities came into being
when the contracts were made. All the relevant lots were sold at the auction sale: the contracts were all en-
tered into on one day. Each purchaser must be taken to have known the vendor was at the same time selling
the other lots to the other purchasers upon the terms of the conditions of sale.

In Allen v. Tayloré Sir George Jessel M.R. had to deal with a case of contemporaneous sales by common
owners of a dwelling-house and an adjoining piece of land. The question was whether the successor of the
purchaser of the land could obstruct the lights of the house. If the vendor had sold the house but retained the
land he could not have abstructed the lights bacause this would have been a derogation from his grant. If, on
the other hand, he had sold the land but retained the house, the purchaser of the land could have cbstructed

the lights. The Master of the Rolls proceeds thus7:

"Then there comes a third case. Supposing the owner of the land and the house sells the
house and the land at the same moment, and supposing he expressly sells the house with the
lights; can it be said that the purchaser of the land is entltled to block up the lights - the vendor

being the same in

5 (1877) 4 Ch.D. 667.
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each case, and both purchasers being aware of the simultaneous conveyances? | should have
said certainly not. In equity it is one transaction. The purchaser of the land knows that the ven-
dor is at the same moment selling the house with the lights, and as part of one transaction he
takes the [and: he cannot take away the lights from the house. But, as | said before, it is a
question of what is the settled [aw onh the subject. | see the point is so stated in almost so many
words by Tindal C.J. in Swanshorough v. Covenlry.8 He says, 'In the present case, the sales to
the plaintiff and the defendant being sales by the same vendor, and taking place at ohe and the
same time, we think the rights of the parties are brought within the application of this general
rule of law," namely, that a grantor shall not derogate from his own grant.”

He then refers to Compton v. Richards8 and Whesldon v. Burrows10 and says11:

"In the judgment in Whesldon v. Burrows12 the case is treated as an exception to the general
rula that if a grantor intends to reserve any right over the tenement granted, it is his duty to re-
serve it expressly in the grant. The late Thesiger L.J. says this13: 'lt is said that, even suppos-
fng the maxims which | have stated to be cormrect, thls case is an exception which comes within
the rule laid down in Swansborough v. Coveniryl4 and Compion v. Richards,15 namely, that,
although the land and houses were not in fact conveyed at the same time, they were convey-
ances made as part and parcel of one intended sale by auction.' Then he says that that will not
do. Then he goes on to say, 'In the cases which have been cited the conveyances were
founded upon transactions which in equity were equivalent to conveyances between the parties
at the time when the transactions were enterad into, and those transactions were entered into
at the same moment of time and as part and parcel of one transaction.’ So that he evidently
means to say that such a case as that is an exception to the general rule, and you cannot block
up the lights."

The reason why the decision in Wheseldon v. Burrows16 was not govemed by the two authorities mentionsed
by Thesiger L.J, was that in that case the two sales there under consideration were not contemporaneous,

In the present case, on the other hand, all the sales were contemporaneous, and they were all upon the
terms of the conditions of sale of which every purchaser had notice.

In Beddington v. Atlee,17 an owner of a house and an adjoining

8  (1832) 8 Bing. 305, 308.
9  (1814)1 Prcs 27.

10 {1878) 12 Ch.D, 31, C.A.
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12 (1679} 12 ChD. 3.
13  Ibid. 58,

14 8 Bing. 305.

15 1 Price 27.

16 12Ch.D. 31, C.A.

17 (1887) 35Ch.D, 217
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plot of land first contracted to sell the plot of land and subsequently contracted to sell the house. He next
conveyed the house to the purchaser of it and later conveyed the plot of land to its purchaser. The question
was whether the purchaser of the plot of land could abstruct the lights of the house. It was held that he could.
Putting it shortly, the position was govemed by the order of the contracts, not that of the conveyances. Like-
wise In the present case, in my judgment, the state of affairs upon which the language employed in the con-
veyances operated was governed in the relevant aspect by the contracts for sale. The order of the convey-
ances could not affect this.

For these reasons | am of opinion that those conveyances which employed either formula A or formula B
were effactive to grant sheap rights over the down conslstent with the particulars of sale.

In the case of the conveyance which employed formula B | think that the case can also be put on another
and distinct ground. This formula clearly implied that at the date of the canveyance in question there was
some right of the kind the redescribed or intended to be described to which the parties were referring. There
being no such right at law, then If, contrary to my view, the primary meaning of the ianguage is confined to
legal rights, extrinsic evidence would be admissible to resolve the resulting uncertainty as to what right the
parties had in mind. Evidence of the circumstances of the sale would be admissible for this purpose, from
which it would be apparent that the right intended fo be described was the number of sheep rights mentioned
in the description of the particular lot,

In Thomas v. Owen,18 Fry L.J. said.

"No doubt the word ‘appurtenances' is not apt for the creation of a new right, and the word 'ap-
purtenant' is not apt to describe a right whigh had never previously existed; and therefore the
mere grant of all appurtenances or of all ways appurtenant to the principal subject of the grant
has been held in many cases not to create a new right of way where the right was not
pre-existing at the date of the grant. But from as long ago as the fourth year of Philip and Mary
(Hill v. Grange19 the word 'appurtenances’ has easily admitted of a secondary meaning, and as
equivalent in that case to 'usually occupied."
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In Pwitbach Colliery Co. Ltd. v. Woodman,20 Lord Parker said:

18 (1888) 20 Q.B.D. 225, 321, C.A.
19  (1555) 1 Plowd. 184.

20 19151 AC. 634, 646, HL(E).
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"The second class of cases in which easements may impliedly be created depends not upon
the terms of the grant itself, but upon the circumstances under which the grant was made. The
law will readily imply the grant or reservation of such easements as may be necessary to give
effect to the common intention of the parties to a grant of real property, with reference to the
manner or purposes in and for which the land granted or some land retained by the grantor is
to be used."

The present case is not one of implied grant, but, in my judgment, the court should be no less ready to seek
to give effect to the common intention of the parties in resolving a latent ambiguity in their language than in
perfecting their transaction by implying what they have omitted to say.

Upon the view which | have expressed of the construction and effect of the conveyances the language of the
habendum In the conveyance of the down is appropriate in reference to the sheep rights. The grantee of the
down is to hold it subject to sheep rights already existing in equity in favour of purchasers of other lots. The
reference to quasi-easements and to rights and so forth existing by agreement make it clear that this lan-
guage is not intended to be confined to describing rights enforceable at law. It is unnecessary in these cir-
cumstances to pursue the question, discussed in argument, whether the qualifying words in this habendum
are capable of being read as a reservation accompanied by an implied regrant.

In respect of the conveyances in which neither formula A nor formula B is used the plaintiffs rely upon sec-
tion & of the Conveyancing and Law of Property Act, 1881, which, In the absence of an express contrary In-
tention, imports general words into any conveyance of land. They also rely on this section as an alternative
argument in formula A and formula B cases. They contend that the sheep rights were rights appertaining or
reputed to appertain to the [and conveyed or at the time of conveyance enjoyed with or reputed or known as
part or parcel of or appurtenant to such land. That a common of pasture may pass under the general words
in thig section is established by While v. Williams.21

In the year 1846 a tithe apportionment agreement was confirmed for the parish of Martin. In this agreement
rights of common of sheep on the down are mentioned and are so referred to as to indicate that rights to
depasture specifiad numbers of

21 [1922]1KB, 727 CA.
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sheep on the down attached to certain groups or coliectiona of closes; but it is common ground that this re-
ferred to sheep rights attached to copyhold Interests in the land. It cannot, therefore, afford any ground for
discovering a reputation that any sheep rights attached to the freehold. Enjoyment of grazing facilities on the
down by tenants of the lord of the manor holding under leases or tenancy agreements could not, in my
judgment, establish a reputation of rights appurtenant te the lands comprised in their holdings. The implica-
tion would be that they so grazed the down by the consent of the lord or possibly under contractual rights or
grants limited in their oparation at the most to the periods of their tenancies. This could found no reputation
of any kind of right capable of surviving those tenancies.

Consequently, | do not consider that the words "appertaining or raputed to appertain to the land or any part
thereof" in section 6 avail the plaintiffs in this case. Can the plaintiffs successfully assert that relevant grazing
rights were at the time of conveyance "enjoyed with" the lands conveyed? What are claimed are rights in re-
spect of specified numbers of sheep. To make good such a claim the claimant must show a grant to him or
his predecessors of a right to graze that number of sheep or possibly a greater number. To establish such a
grant under this part of the general words In section 6 he must consequently show that at the date of the rel-
evant conveyance the occupler of the land conveyed was in fact grazing that number of sheep or a greater
number on the down and was doing so with - that Is to say, in reapect of - the land conveyed. In this connec-
tion the fact must be stated that the lotting of the various lots sold at the auction sale did not coincide with the
pre-existing holdings; that is to say, the boundaries and consequently the areas and identities of the farms
were changed to a significant extent.

Moraover, as is not surprising in view of the fact that none of the witnesses was farming any of this land in
1820, none of them is able to state with any accuracy what the sizes of the flocks of the various farmers were
at that time. The figures which | was glven amounted, at the best, to rough estimates and were sometimes, |
think, little better than guesses. in my judgment the plaintiffs have not successfully discharged the anus of
establishing that In 1920 any particular number of sheep was being depastured on tha down in respect of the

lands now owned by any of the plaintiffs or any part of them. Consequently, | am of
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opinion that the words "enjoyed with" in section 6 do not avail the plalntiffs.

That leaves for considaration the words "reputed or known as part or parcel of or appurtenant to the land or
any part thersof." Mr. Oliver, for the plaintiffs, relying on White v. Williams.22 has contended that in this re-
spect the sale particulars constitute an admission against the vendor which is binding on the defendants as
his successors, and that the sheep rights mentioned therein were part and parcel of the land sold. In para-
graph 5B of their amended statement of claim the plaintiffs plead an estoppel resulting from the purchasers
at the auction having bought on the falth of representations contained in the particulars. The validity of these
arguments depends on the proper interpretation of the references to sheep rights in the particulars. Mr. Oli-
ver says these are expressed as being, and were in truth, statements of fact: "This lot carries X sheep rights
on Martin Down.” Mr. Fishar, on the other hand, says that this phrase merely constituted part of the descrip-
tion of what was offered for sale, and so was in the nature of a promissory statement or a statement of inten-
tion. If the words are to be read as a statemaent of fact, they must relate to the legal position existing before
the sale and must, | think, amount to representations of mixed fact and law, but they might nevertheless
support a plea of estoppel. To construe the particulars | must read them in the light of the surrounding cir-
cumstancas, or at any rate those surrounding circumstances which were known to the parties. These in-
cluded the fact that the vendor was owner in fee simple not only of the lots described as carrying sheep
rights on the down, but also of the down. It follows that the purchasers must have had notice that in law the
rights could not be appurtenant to the lots described as camrying them. If they had not notice of this when
they bought, as | think they had, they must certainly have had actual or constructive notice of it before their
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purchases were completed by conveyance, in which case | cannot see how they can be heard to say that
they were induced by the representation to complete the purchases. If upon their true interpretation the
words amount to a representation that notwithstanding the common ownership the sheep rights wera in
some way appurtenant at law to the lands conveyed, this would, | am inclined to think, be a representation -
and, indeed, a misrepresentation of pure law which could not found an estoppel. But the language of the par-

ticulars

22 [182211 K.B. 727 C.A.
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in this respect ig, in my judgment, at least equally as appropriate to Mr. Fisher's reading as to Mr. Oliver's,
and the surrounding circumstances, | think, make Mr. Fisher's sense more appropriate. At the least the

phrase is ambiguous.

In White v. Williams23 a common predecessor In fitle of the parties owned a farm in Caernarvonshire called
Rhwng-y-ddwy-afon (which | will call "R."), another farm in the same district called Tydden Mawr (which 1 will
call "T.M.") and what was described In the particulars of sale as a mountain sheepwalk. These were all of-
fered for sale by auction at one time. Lot 6 consisted of R., and the particulars of sale stated that the right of
pasturage hitherto enjoyed by R. in common with others on the sheepwalk was included in lot 6. Lot 8 con-
sisted of T.M. and the sheepwalk, which was offered for sale subject to and with the benefit of the right of
pasturage thereon, hitherto attached to T.M. in common with other holdings. This, it will be cbserved, was
not really appropriate language if lot 8 included the freehold of both T.M. and the sheepwalk. Lot 8 was, but
lot 8 was not, sold at the auction. The purchaser of lot 8 was the predecessor in title of the defendant. The
parcels in the conveyance of lot 6 incorporated a reference to the property conveyed having constituted lot 6
at the auction. Six years later the property comprised in lot 8 was sold to the predecessor in title of the plain-
tiffs. The plaintiffs disputed the right of the defendants to depasture sheep on the sheepwalk and sued in
trespass alleging that they owned the sheepwalk In fee simple in possession. The county court judge held
that the right to depasture sheep on the sheepwalk passed to the purchaser of lot 8 by virtue of section & of
the Act of 1881, without being specifically mentioned, on the ground that It had always appertained to R. and
had always been exercised and anjoyed with and reputed and known as appurtenant to R. He also ex-
presged the view that there was no satisfactory proof that the common vendor cwned the fee simple in the
sheepwalk or that he owned more than a right of common or pasturage over it. A right of this kind would not
have entitled the plaintiffs to sue in trespass, and was not pleaded. The plaintiffs appealed. The only ques-
tion argued in the Court of Appeal was whether the right claimed could pass under section 6. The court held
that it could and did. On the question as to the title Atkin L.J. went on to say24:

23 [182211 KB, 727, CA.
24  |bid, 738.
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"But the learned county court judge, whose experience glves great weight to his opinion, came

to the conclusion that the appellants had failed to prove that Mr. Huddart was in fact the unre-
stricted owner in fee simple of the land, inasmuch as his acts of ownership were consistent with
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his merely having a right of common or pasturage over it. The particulars and conditions of
sale, which are obviously admissions against him, and the evidence given in the county court
confirming those admissions - namely, that tenants of other farms under different ownership
had exercised rights of pasturage over this sheepwalk - constitute a considerable bady of evi-
dence in favour of the learned judge's conclusion."

Atkin L.J. was, | think, there stating an altemative ground of decision, but neither of the other members of the
court decided the case on this ground. | am not altogether clear to what part of the particulars and conditions
of sale Atkin L.J, was there referring as containing admissions relevant to the nature of the plaintiffs' title, un-
less it was to the circumstance that the sheepwalk was offered for sale subject to, and with the benefit of, the
right of pasturage attached to T.M. He was not, | think, concemed with the question whether the particulars
and conditions contained admissions that particular rights of pasturage appertained to or were enjoyed with

R.

White v. Williams25 differed on its facts from the present case in two significant respects. First, the convey-
ance of R. referred In terms to the sale particulars. Secondly, the sales were at different dates. The particu-
lars expressly included in lot 6 "the right of sheep pasturage hitherto enjoyed by this holding ... on the
sheepwalk." The reference to the particulars in the parcels in the conveyance of R. had the effect of render-
ing the particulars admissible to show what property was intended to be conveyed. Once the particulars were
looked at, the conclusion that the right of pasturage passed under the general words in section 6 easily fol-
lowed, unless, as was contended, those words were inappropriate to pass a right of this nature, which the
court held not to be the case. It does not seem to have been suggested that no right of pasturage on the
sheepwalk had been in fact enjoyed in respect of R. The sales having been made at different dates, the sale
and conveyance of T.M. could have no effect on the earlier sale and conveyance of R, The court had net to
consider the interrelation of the two transactions, as | have to do in the present case, where the sales were

synchronal and where,

25 19221 1KRB, 727
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as | have pointed out, the parties had actual or, at the least, constructive notice that no grazing rights apper-
tained at law to any of the praperties sold, whatever the particulars of sale might say on the subject. Conse-
quently in my opinion White v. Williems26 is not an authority governing the present case, as Mr. Oliver sub-

mitted.

For these reasons | do not think that the plaintiffs can successfully rely on the sale particulars as containing
admissions or representations as to sheeprights which are binding on the defendants either as admisaions
made by a predecessor in title or by estoppel. Nor do | think that In the clrcumstances of this case the plain-
tiffs can successfully rely on what is called "proprietory estoppel” discussed in E. R. lves Invesiment Lid. v.
High,27 even if this is open to them on their pleadings, which seems doubtful. There has, | think, been na
such acquiescence on the part of the defendants or of any predecessor in title of theirs as to bring that prin-

ciple into play.

As an alternative way of putting their case the plaintiffa claim prescriptive rights. They concede, however,
that as regards the Coote lands they cannot make good a prescriptive title at common law because of the
common ownership of the down and the other lots at the date of the auction sale. Their claim in respect of
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Coote lands must consequently he brought within the doctrine of lost modermn grant or within the Prescription
Act, 1832,

Before | proceed to consider that part of the case | should say something about the effect of those convey-
ances which incorporated formula A and B in those cases where the lots sold at the auction are no longer
intact, namely, lots 8, 11, 17, 23, 25 and 28.

| have been referred to authorities which in my judgmant clearly establish that where a right of common of
pasture is appurtenant to a hereditament the ownership of which is savered, the right of common ig severa-
ble so that the right of common may appertain partly to one section of the severed hereditament and partly to
another: see Wyat Wyid's case28; Mors v. Wabbe29; Sachaverell v. Porter3Q; Smith v. Bensall.31

In the case of a common of pasture for beasts levant and couchant on the dominant tenement this is perhaps
fairly evident.

26 [182211 K.B, 727

27 [198712Q.B, 379; [1967] 2 W.L.R. 789; [1967] 1 All E.R, 504, C.A.
28  (1608) 8 Co.Rep. 78b.

29 (1808) Br. & Gold, 297.

30  (1837) Cro.Car. 482,

31 (1597) Goukisb. 117,
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If A., owning Whiteacre, has such a right over Blackacre and aliens half of Whiteacre, he can no longer have
beasts levant and couchant on the whole of Whiteacre but only on the half which he retains. His grantee may
have beasts levant and couchant on the alienated half. Together they are entitled against the owner of
Blackacre to depasture so many beasts as are levant and couchant on the whole of Whiteacre. The owner of
Blackacre is unaffected. The relatlve right of A. and his grantee is determined by tha capacity of their respec-
tive parts of Whiteacre to carry beasts levant and couchant. But a right to depasture a fixed number of beasts
differs significantly from a right for beasts levant and couchant. It is not confined to enjoyment by beasts le-
vant and couchant on the dominant land and may be enjoyed by beasts that do not come from the tenement
to which the right is appurtenant: Richards v. Squibb.32 It may be aliened so as to become a right in gross,
severed from the property of the alienor (Daniel v. Hanslip33; Leniel v. Harslop34; Drury v. Kent35; and see
Bunn v. Channen,36 and Cooke on Enclosures, 4th ed. (1864), p. 21) bacause its enjoyment is not resiricted
to cattle on the land of the aliencr and severance of the right from the land cannot increase the burden on the

servient tenement.
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It must follow that if A., the owner of Whiteacre, has a right to depasture 100 cows on Blackacre he can alien
half of Whiteacre, retaining the whole of the pasture right for himself, or granting the whole of it to the alienee
of the alienated part of Whiteacre, or making any apportionment between himself and the alienee that they

may agree.

But what If nothing is specifically said about reserving, assigning or apportioning the right? The right so far as
it was appurtenant to or enjoyed with the alienated half of Whiteacre would pass with it under the statutory
general words. How, in these circumstances, should the right be apportioned? In the absence of any peculiar
circumstances it should, in my judgment, be appartioned rateably to the area of the allenated part and the
retained part of Whiteacre. Counsel have been unable to refer me to any authority directly bearing upon this
paint, but in my opinion apportionment rateably to area is, in the absence of spacial circumstances, both eg-

uitable and convenient,

Mr. Fisher contended that apportionment on an area basis was inappraopriate in this case for reasons con-
nected with the

32 (1898) 1 Ld.Raym. 726,
33  (1672)2 Lev. 67.

34  (1672) 3 Keb, 66.

35  (1803) Cro.Jac. 14.

36 (1813) 5 Taunt. 244,
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attribution of sheep rights to particular groups of closes in the tithe apportionment agreement; but as in my
view the sheep rights which | am at present consldering wers granted de novo in 1920 the contents of that
agreement appear to me to be irrelevant to any apportionment of them.

Apportionments on an area basis, the mathematical accuracy of which is admitted, have been calculated in
respect of those lots which are no longer intact. On the basis of these apportionments Mr. Densham is enti-
tled, in respect of lots 8, 9 and 11, to 448 sheap rights - i.e., the whole of the rights claimed by him in respect
of Coote land; Mrs. Turner is entitled, in respact of lot 33, to 117 sheep rights; Mr. Baker is entitled, in re-
spect of lots 17, 25 and 30, to 240 sheep rights; and Mr. Frampton is entitled, In respect of lots 17, 23 and
28, to 141 sheep rights. This leaves in issue the following number of sheap rights claimed In respect of Coote

land:
Mrs. Turner, 82,

Mr. Singlston, 1186 and
Mr. Baker, 25
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If { am right in my view about section 6 of the Act of 1881, these claims must be made good, if at all, by pre-
scriptien. If | am wreng in my view about the effect of formulae A and B but right in my view about section 8,
the whole of the claims to sheep rights in respect of Coote lands must be made good, if at all, by prescrip-

tion.

In addition to these claims in respect of Coote lands the claims in respect of Street and Glebe lands must be
Justified, if at all, by prescription.

Before | deal in any detall with the use which has been made of the down by the plaintiffs and thelr respec-
tive predeceasors, certaln other facts shouid be stated. As will appear In mere detail when | come to deal
with the claim to public rights of way, during the second world war the greater part of the down lying south of
the Blandford-Salisbury road was requisitioned. Forty-five acres were in the occupation of the War Depart-
ment, first under requisition and later under a lease, from September, 1939, untll June, 1958, during which
period it was used as a rifle range, and grazing there was impracticable. A further 182 acres were requisi-
tioned at various dates in and between 1941 and 1947 by the Ministry of Agriculture and Figheries. This iand
was in the occupation of a farmer named Tozer untll September, 1859. He ploughed and cultivated it, but it

was put back to grass when
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he gave up possession. In 1954 the Ministry acquired the freehold estate in this land and in September,
1958, entered into an arrangement with a body called the Martin Down Grazing Rights Association by which
the land, or possibly the right to graze it, was let at a rent to the association. The association, which was an
unincorporated body consisting of persons claiming grazing rights on the down, let the right to graze this ar-
ea to certain of lts members for payment. The members who grazed this part of the down under this ar-
rangement included four of the plaintiffs, namely, Mr. Densham, Mr. Baker, Mrs. Turner and Mr. Singleton.
This state of affairs continued until May, 1962, when the Ministry reconveyed this land to Mr. Golightly, its
former owner, who thereupon sold it to the defendant company. While this [and was occupied by Tozer there
was no grazing there. Grazing by amrangement with the association would clearly not count as enjoyment as

of right for the purposes of any prescriptive claim.

A further 146 acres was requisitioned by the Ministry of Agriculture and Fisheries in Decembsr, 1947, and
remained under requisition till October, 1955. This land was let by the Ministry to the association under some
form of llcenca. By arrangement with the association the plaintiffs Mr. White, Mr. Densham and Mr. Baker
cultivated it. When the requisition came to an end, Mr. Golightly, the freeholder, continued to permit these
thres gentlemen to cultivate the land under licence, and they confinued to cultivate the 148 acres until about

1959,

To make good a prescriptive claim in this case it is not necessary for the claimant to establish that he and his
predecessors have exercised the right claimed continuously. This is a profit of a kind that, of its nature, would
only be used intermittently. Flocks would not, for instance, be on the down at lambing time, or for 24 hours of
the day, or very possibly on every day of the week or all round the year. But the user must be shown to have
been of such a character, degree and fraquency as to indicate an assertion by the claimant of a continuous
right, and of a right of the measure of the right claimed.

Each plaintlff's claim must be considered separately.

Mr. Densham acquired his farm at Martin, in respect of which his claim in this action is made, in August,
1948. He ran no sheep on the down until about the years 1954 and 1955, when about 170 sheep were run

on the down from his land. There was then an interval of four or five years when again he ran no
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sheep there. From 1860 or thereabouts until after the issue of the writ on January 9, 1963, he kept a flock of
about 200 to 260 sheep which used at times to run on the down. Between 1920 and August, 1948, the own-
ers or owner for the time being of Mr. Densham's Coote land ran 250 to 300 sheep on the down, but from
1838 to 1948 Mr. Main, the then owner, also owned part of Mrs. Turner's Coote land, and from 1920 to 1938
Mr. Bailey, who then owned lot 9, also owned part of Mrs. Turner's Coote land.

The position before 1820 is obscure, for | cannot tell from the evidence how far these lands were from time to
time held by copyheld; nor, having regard to the reorganisation of the farms at the time of the Coote sale,
can I now discover precisely In respect of what land any sheep farmer who then ran sheap on the down pur-

ported to do so.

The position in respect of the Street land is this. William Street, who is the earliest owner or occupier of this
land with whom | am concerned, held at the date of the tithe apportionment agreement altogether 204.68
acres, to which 380 sheep rights on the down were appropriated by that agreement. From before 1812 until
1925 or thereabouts successive members of the Street family grazed a flock of about 300 sheep on the
down, but the evidence does not establish in respect of what land this was done. At times, at any rate, other
land carrying, or alieged to carry, sheep rights was tenanted by the Street of the day and farmed by him in
addition ta the 204 acres. Mr. Densham’s property includes 7.83 per cent. by area of the 204 acres, but in the
absence of any reliable evidence as to the land occupied by the Streets from time to time the plaintiffs have
not, in my judgment, established what number of sheep, if any, were run on the down between 1912 and
1925 in respect of Mr. Densham's Street land.

The Street family continued to own and occupy Mr. Densham's Street land until Mr. Densham bought it in
1948, but there is no evidence of any sheep rights having been exercised in respect of It between 1925 and

1948.

The Glebe land in the tithe apportionment agreament amounted to 29 acres, to which 60 sheep rights were
appropriated. Mr. Densham's property includes 36 per cent. by area of this land. There is no evidence of any
sheep having been run on the down in respect of this portion of Glebe land before 1848. From 1948 until
1948 it was owned by Mr. Main. who then owned lots & and 11, and as already stated ran 250 to 300 sheep

on the down. From
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1948 this portion of Glebe land was in the ownershlp of Mr. Densham, whose use of the down | have already
described.

In these circumstances Mr. Densham cannot, in my judgment, make good any prescriptive claim. First, he
cannot establish sufficiently continuous user. Between 1948 and the issue of the writ there were two periods,
each of five or six years, during which he made no use of the down. From January 9, 1933, which was 30
years before the issue of the writ, to the date of Mr. Densham's purchase in 1948, no sheep rights were ex-
ercised In respact of the Street land, nor, it would seem, were any exercised In respect of the Glebe land.
During the same period only 250 to 300 sheep were run on the down in respect of Mr. Densham's Coote
land, and it cannot be said that these were on the down exclusively under rights attached to Mr. Densham's

Coote land.

In these circumstances it is Impossible to conclude that throughout the statutory period of 30 vears under
section 1 of the Prescription Act, 1832, any sheep rights have been enjoyed as of right and without interrup-
tion in respect of any of Mr. Densham’s land. The periods of non-enjoymant during Mr. Densham's own own-
ership, in my judgment, make it impossible to hold that a right to enjoy any such rights has been continuously
asserted in respect of his Coote land (as to which see Hollins v. Verney.37 A fortiori this is impossible in re-
spect of either the Street land or the Glebe land.
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The fact that the 182 acres mentioned earlier were under cultivation from various dates until 1959, and that
the 146 acres were under cultivation from 1947 until, perhaps, 1959 cannot, in my judgment, assist Mr.
Densham, On the contrary, these uses of the down, except in so far as section 16 of the Commons Registra-
tion Act, 1965, applied, amounted to interruptions of the enjoyment of the sheep rights in respect of those
areas which were cultivated, at any rate whenever they werae under crops. Section 16 of that Act did not ap-
ply to any part of the 182 acres after that land ceased in 1954 to be requisitioned, nor did it apply to any part
of the 148 acres after 1955 when that land ceased to be requisitioned.

Secondly, as regards his Coote iand Mr. Dengham cannot rely on common law prescription because of the
united ownership before 1920.

Thirdly, he cannct, in my judgment, make out a case as to

37 (1984 13Q.B.D, 304, 315, C.A.
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his Coote land under the docfrine of lost modern grant. Any such grant would, as regards Cocte land, have
had to have been made since the Coota sale. Whether such a grant could reasonably be inferred must be
considered in the light of all the surrounding circumstances, including the circumstance that a simliar infer-
ence is, in this action, sought to be drawn in four other cases. My credulity would, | think, be stretched be-
yond all reasonabla limits were | asked to infer that five separate grants of sheep rights were made by the
defendants' predecessors in title between June, 1920, when the Caote sale took place, and October, 1859,
when one of the defendants first bought part of Martin Down, all of which have since been lost and of which
nothing is known. In any case, taking Mr. Densham's Coote land in isolation, the discontinuous nature of the
enjoyment of sheep rights in respect of this land is, in my judgment, fatal to any claim under the doctrine of

lost modern grant.

Fourthly, Mr. Densham cannot, in my judgment, successfully claim sheep rights in respect of his Street land
or his Glebe land at common law or under lost modem grant (a) because of the discontinuous character of
the enjoyment of any such rights in respect of these lands, (b) because no ancient enjoyment is proved in
respect of the Glebe land, (c) because the evidence does not establish whether any enjoyment there was in
respect of Street lands before 1825 was in respect of the freehold estate in the land or of a customary right -
annexed to periodic copyhold interests in the land, (d) because the evidence does not establish in respect of
what land the Streets grazed the down or how many sheep, if any, they ran on the down in respect of Mr.
Densham's Street land, and (e) because Mr, Densham's own grazing on the down has been quantitatively
less than the rights he asserts and less than the rights he can establish in respect of hls Coote land, and
consequently no part of It Is clearly referable to his Street land or his Glebe land.

Finally, the enjoyment proved in respect of Mr. Densham's Coote land did not at any time exceed 300, and
could net, in any event, support a prescriptive ¢lalm to as many as 448 sheep rights appertaining to that land.

[His Lordship then considered the claims of the other plaintiffs and continued:]

| will recapitulate the effact of this part of my judgment. | hold that the plaintiffs, other than Mr. White and Mr.
Singleton, are entitled to the following sheep rights on the down under
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express grants contained in conveyances made to purchasers at the Coote sale:

Mr. Densham .....cocseissssesrnsssnsinnans 448
MrS. TUMer ..reesssarsssssssinssnsssnsnnnins 117
Mr. Baker .iciesccssssssssramsnresmssmnsnns 240
Mr, Frampton .c.ccvsesresssssssnsssnssnnnnes 141

| hold that Mr. White is entitled to no sheep rights for the reasons given in my judgment delivered on the pre-
liminary point,38 and I hold that, save as aforesaid, the other pialntiffs' claims to sheep rights fail on the
grounds, first, that such right passed in respect of any Coote land under section 8 of the Act of 1881, and,
secondly, that the circumstances as established by the evidence do not support claims by any of the plaintiffs
to sheep rights in respect of any Coote land, Street land or Glebe land under any form of prescription.

As an incident of their sheep rights the plaintiffs claim (1) a right to draw water from a well on the down, (2) a
right to place troughs on the down for the purpose of watering their sheep there, (3) a right to cart water to
those troughs, (4) a right to obtain access with vehicles or otherwisa to their sheep on the down and to the
well and the troughs, and (5) for all or any of these purpeses to use the tracks coloured biue and green on

the statement of claim plan,

The plaintiffs claim these incidental rights under the doctrine of implied grants discussed in Pwilbach Colliery
Co. Ltd. v. Woodman,39 per Lord Parker. This Is, that where the right claimed is necessary for the enjoyment
of some other right expressly granted, a grant of the former right will be implied. Lord Parker gives as an
example an express grant of a right to draw water from a spring which necessarily involves the right of going
to the spring for the purpose. Necessity, for this purpose, means reasonable necessity {(Jonas v. Pritchard40.
The test must be whether the alleged ancillary right is reascnably necessary for the reasonable enjoyment of
the principal or primary right. Unless it is so, no basis for Implying a grant of the ancillary right exists.

The facts relating to the well are these. It has existed for probably 100 years or thereabouts at least. It must, |
think, have been dug for use by persons needing water on the down,

38 Ante, P. 150.
39 [19151 A.C, 634, 848, HL.(E.).

40 [1908] 1 Ch, 630, 639.
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that is to say, primarily, at any rate, to facilitate watering livestock on the down. It was in use during the first
two decades of this century, but by the year 1920 had fallen out of use and was covered with planks or tim-
bers. In about 1925 it was restored to use, when a windlass was installed for drawing water, and it was used
for watering sheep from that time until some time during the second world war, when it again fell into disuse.
No use has been made of it since then. When this well was in use some, but not all, owners of sheep on the
down used it as a source of water for their sheep. They would draw water from the well to fill troughs placed

on the down near to the well.
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Other owners of sheep on the down have been accustomed to water their flocks, when on the down, with
water carted from Martin village and put into troughs on the down near the mouth of one or other of the pub-
lic lanes leading from the village to the down. All owners of sheep running on the down have been accus-
tomed to water their sheep in one or other of these ways. No water is naturally available on the down.

None of the plaintiffa has attempted to establish a prescriptive right to take water from the well. No such right
Is pleaded.

Having regard to the considerable period during which the evidence establishes that no use was mada of the
weli, notwithstanding that sheep were being run on the down, and to the fact that, when shesp were run on
the down, not all the owners of sheep on the down used the well, | think it is clearly impossible to say that the
use of the well Is hecessary for the enjoyment by the plaintiffs of their sheep rights. It would doubtless be
convenient for some of them, but this is an insufficient ground for implying a grant.

I think, therefore, that the claim in respect of the well fails.

A well-known Dorset sheep breeder called by the defendants gave evidence to the effect that sheep can be
grazed on a down where ho water is available without being watered during the day. His custom is to put his
sheep out on a Dorset down during the summer months at 5 o'clock In the moming, and he says that they
get sufficient moisture from the dew on the grass. Ha expressed the opinion - although he could not say this
from direct knowledge - that this was a common practice among Dorset breeders. On the other hand, | had
evidence from an agricuitural consultant, who is also a practical farmer with a large flock of ewes of his own,

that sheep in normal circumstances will drink about three times a day and require six to seven litres of water
[1969] 1 Ch. 160 Page 198

a day, and that without water they do not thrive. The evidence of the numerous witnesses who have been
concerned with sheep on Martin Down has been unanimous that the sheep on the down have been watered
and that this is necessary for the welfare of the sheep. 1 should hardly suppose that the farmers of Martin
would have incurred the trouble and expense of drawing and carting water unless they thought this neces-

sary.

| reach the conclusion that if, in 1920, anyone concerned with Martin Down had been asked whether sheap
grazing there needed to be watered he would have said "Yes," and that the same would be so today. The
object being to discover the presumed intention of the parties to the conveyancas in 1920, the earlier date
saems to me to be the relevant one. In these circumstances | find that the evidence sstablishes that in 1920
the watering of sheep grazing Martin Down was regarded as being. and was in fact, necessary for the rea-
sonable enjoyment of the right to graze the down and, if this be of any significance, | find that the same re-
mains so at the present time,

In my judgment, therefore, the plaintiffs who have established that they have sheep rights on the down are
entitled, as an ancillary right under an implied grant, to water their sheep on the down by means of suitably
located troughs supplied by carted water. | do not think that, as was suggested in argument, this would be a
right of too indefinlte 2 kind to be capable of being the subject of a valid grant. In practice these traughs have
been situated on the down near to the well or within about 50 to 100 yards of the mouth of one or other of the
lanes leading on to the down. The graziers' right must, | think, be to put troughs wherever it is reasonably
hecessary to do so for the purpose of properly watering the sheep without encroaching on the down further
than is necessary for this purpose. The effect of this will be that the troughs must be located where they can
be reached without an unreasonable departure from public or ofher rights of way or within a reasonable dis-
tance of the mouth of one or other of the lanes or of any other means of access fo the down that any owner

of the troughs may have.
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Mr. Sparrow contended that it could not be necessary for those plaintiffs who are entitled to sheep rights and
have land adjoining the down to have troughs on the down, because they could instal watering facilities on
their own land which would be available to sheep on the down. | do not accept thls argument. It seems to me

to place an unreasonable fetter upon such plalntiffs' use of thelr
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own land. For instance, land where sheep are watered could not be cultivated. Moreover, the right to graze
on the down is a right exercisable anywhere on the down. Watering facilities at one point on the edge of the
down would be unlikely to be of much, if any value, when sheep were grazing on a remate part of the down.
Anyone having a right of watering sheep on the down must have the right of carting water to his trough, pro-
vided that in so doing he does not encroach on the down, or depart from any public or private rights of way
avallable to him more than Is necessary for this purpose.

Anyone having a right to depasture sheep on the down must also incidentally be entitled to go on to the
down, either himself or by his servants or agents - for instance, by his shepherd - to do anything necessary
for the proper care and management of his sheep; but this does not mean that an owner of sheep rights can
drive anywhere on the down in a vehicle. There may be occasions when it will be necessary to take a vehicle
on the down not on any right of way for the purpose of doing something necessary in connection with shesp
on the down, but where the use of a vehicle would not be necessary for purposes connected with the welfare
of the sheep but would be merely a convenience for someone in tha vehicle, such use would not, in my
judgment, be permissible. [His Lordship then considered the claim of public rights of way, analysed the evi-

dence, and continued:]

To recapitulate my decision on this part of the case, | hold that: (1) Public rights of way with or without vehl-
cles or beasts exist on the following tracks: {a) from the mouth of Sillens Lane to the Blagdon Gap; (b) from
the mouth of Slllens Lane to polnt G on the Blandford - Salisbury road; {¢) from the mouth of Sillens Lane to
the Pentridge Gap; (2) A public right of way on foot only exists along the Postman's Walk; (3) A bridle way
exists from the mouth of Small End Lane to point X, and from Thombhill Comer to point A; but that no other
public rights of way exist over any of the tracks indicated on the statement of claim plan in blue, green or
brown. | say nothing about private rights of way over any of these tracks. No such private rights are in issue

in this action.

[His Lordship considered the first five claims in the counterclaim not material to this report, continued in rela-
tion to the sixth and last claim:]

Finally, the defendants complain that Mr. Singleton has made an opening in the hedge bordering the down at

its north-east corner
[1969] 1 Ch. 180 Page 200

between the points marked A and C on the statement of claim plan and has put a gate there. One issue is
whether the hedge in question balongs to the defendants or to Mr, Singleton. | find as a fact that the gap in
this hedge was not made by Mr. Singleton or by anyone acting for him, or by his autherity: it already existed
when he acquired his farm in 1959. After Mr. Singleton became the owner of the farm his son-in-law, Mr. At-
ter, who actually farmed and still farms this land, installed a gate in the gap. The level of the land on the farm
side of the hedge Is some three feet lower than the level of the down on the other side of this hedge. The
level of the down at this point is slightly higher than the level of the ground where the hedge stands, Mr, Atter
said that a ditch exists along the hedge on the down side, but this was denied by another withess, | find that
there is no ditch or depression of any significance In this pesition. Mr. Roe, a director of the defendant com-
pany, asserted that at one time Mr. Atter asked his permission to trim this hedge. | think that Mr. Atter did
mention his intention to trim the hedge to Mr. Roe in a neighbourly way, but he did not, | think, ask permis-
sion. The hedge has been fenced with wire on each side at some time or other. The gate Is aligned with that
side of the hedge which Is remote from the down. No assistance is obtainable from any documents of title.
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In my view the solution to the problem of the ownarship of this hedge must be found in the presumption
which, as | mentioned earlier, arises, in my judgment, where one finds a fenced close adjoining a piece of
waste land. In such circumstances in the absence of svidence to the contrary, the fence should, | think, be
presumed to belong to the owner of the close. On this ground | reach the conclusion that the hedge in ques-
tion belongs to Mr. Singleton. From this, as well as from the fact that Mr. Singleton did not make the gap, it

follows that this claim by the defendant fails.

Order accordingly.

May 1, 1968. Judgment was given on costs and It was ordered that the defendants pay one half of the party
and party costs of the action and counterclaim.

Solicitors: Stafford Clark & Co.; Shaen, Roscoe & Bracewsll for R. S. Hawkins & Co., Pools, Dorset.
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