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THE USE OF

PENALTY NOTICES IN CASES OF

IRREGULAR SCHOOL ATTENDANCE

CODE OF CONDUCT

September 2014
The use of Penalty Notices 

in cases of Irregular School Attendance

Education (Penalty Notices) Regulations 2007

Bath & North East Somerset is committed to raising the educational achievement of children and young people through improved attendance at school. In addition to its work with schools, academies and other partners to promote early help and appropriate support systems, Bath & North east Somerset Council will consider legal action where children & young people are absent from school without leave and/or other measures have failed to improve the situation.

Legal Framework

Parental Responsibility for Regular School Attendance

Under Section 7 of the Education Act 1996, the parent is responsible for making sure that their child of compulsory school age receives efficient full-time education that is suitable to the child’s age, ability and aptitude and to any special educational needs the child may have. This can be by regular attendance at school or by education otherwise (the parent can choose to educate their child at home).

If a child of compulsory school age who is registered at a school fails to attend regularly at the school then the parent is guilty of an offence under Section 444(1) of the Education Act 1996.

It is the commission of this offence that can trigger the use of a penalty notice. The proof required is the same as that which would be required for a prosecution under section 444(1) of the Education Act 1996 i.e. Bath & North East Somerset Council can take legal action unless the parent can show one of the following defences:

· the pupil’s absence was authorised by the school;

· the pupil was ill or prevented from attending by any unavoidable cause;

· the absence was on a day exclusively set aside for religious observance by the religious body to which the parent belongs;

· the school is not within walking distance of the child’s home and the LA has made no suitable arrangements for:


– the child’s transport to and from school;


– boarding accommodation at or near the school; or


– enabling the child to attend a school nearer their home

· the parent can show that their trade or business requires them to travel, and the child has attended school as regularly as the nature of the trade or business allows, and the child has attended school for at least 200 sessions during the preceding twelve months.

The Anti-social Behaviour Act 2003 (section 23) adds two sections (444A and 444B) to the Education Act 1996. These sections introduced penalty notices as an alternative to prosecution and enable parents to discharge potential liability for conviction for that offence by paying a penalty.

If it appears that an offence under section 444(1) of the Education Act 1996 has been committed and none of the defences outlined above apply, then consideration can be given to issuing a penalty notice.

This provision enables the following to issue penalty notices, although there is no requirement for them to do so:

· authorised local education authority staff;

· head teachers and school staff authorised by them (limited by regulations to deputy and assistant heads); and

· the police, community support officers and accredited persons.

Circumstances in which a penalty notice may be issued

The key consideration in deciding whether to issue a penalty notice will be whether it can be effective in improving the pupil's attendance at school.

A penalty notice may be issued in circumstances where the parent is judged capable of securing their child’s regular attendance but is not willing to take responsibility for doing so, for example where the parent has failed to engage with any voluntary or supportive measures proposed. A penalty notice will only be issued in these circumstances if a written warning has been issued to the parent, and there has been insufficient improvement in the pupil's attendance.  A written warning can be issued by Bath & North East Somerset Council, a school or an academy.

Penalty notices will usually be issued where a pupil has 10 or more unauthorised absences in the 100 sessions prior to the request for a penalty notice to be issued. 

Authorised officers will, however, have the discretion to issue a penalty notice for a first offence in exceptional circumstances. This could be where the unauthorised absence was for an extended period and/or condoned by the parent, for example:

· One-off instances of unauthorised absence such as holidays taken during term time without the school’s permission.

· A number of unauthorised absences within an academic year.

· Following a truancy sweep, enquiries show that the school has recorded the pupil's absence for that session as unauthorised.

· In cases where pupils are persistently late for school after the register has closed.

· In cases where an excluded pupil is found in a public place during school hours without a justifiable reason during the first 5 school days of an exclusion, whether fixed period or permanently from a maintained school, academy or a free school. 

Penalty notices may be issued to any or all parents as defined by section 576 of the Education Act 1996.

Parents will not be issued with more than 2 separate penalty notices per child in any twelve-month period.

Circumstances in which a penalty notice will not be issued

Bath & North East Somerset Council, schools, academies and the police must apply their powers fairly and consistently, having regard to this code of conduct.  Inconsistency or unfairness may lead to challenges under the Human Rights Act 1998.

A penalty notice will not therefore be issued unless it is in accordance with this code of conduct.

Penalty notices are one of a range of interventions available to schools, academies and Bath & North East Somerset Council’s policy ‘Legal Action to Ensure School Attendance’ sets out the principles and appropriateness of using legal action with regard to school attendance. The same criteria will be applied in cases where a penalty notice is requested, to ensure that the most appropriate way of resolving a pupil's attendance difficulties are identified.  

A penalty notice will not therefore, be issued where Bath & North East Somerset Council is contemplating, or has commenced proceedings for an offence under section 444 of the Education Act 1996, or where an alternative to legal action has been identified.

Procedure for Issuing Penalty Notices

Decisions on whether to issue a penalty notice will be made by the Authorised Officer with delegated powers in accordance with the terms of this code and Bath & North East Somerset Council’s policy -"Legal Action to Enforce School Attendance".

To monitor consistency and to avoid duplication, the Children Missing Education Service (CMES) will issue and administer penalty notices in response to requests from headteachers, principals or deputy/assistant headteachers (if authorised by the headteacher) of LA maintained schools and academies providing that such requests are made using the Penalty Notice Request form.

Avon and Somerset Police Constabulary may request that a penalty notice be issued, although normally, if they are concerned about a pupil's attendance at school, the matter should be referred to a pupil's school, academy or to the Children Missing Education Service for further consideration. In any case a penalty notice will only be issued where a pupil's absence is unauthorised. 

Penalty notices will be issued where the CMES, the school or academy determines that to do so would be an effective and appropriate addition to ongoing casework with a pupil and their parent. The Children Missing Education Officer working with the case or the headteacher of a maintained, free school or academy should complete the Penalty Notice Request form.

Where feasible, parents should be warned of the possibility of a penalty notice being issued and invited to make representations to their child’s school or academy.  If the penalty notice is as a result of Bath & North East Somerset Council’s casework, representation should be made to the Children Missing Education Service.

Once a notice has been issued, the penalty to be paid shall be: 

· £60 where the amount is paid within 21 days of receipt of the notice; 

· £120 where the amount is paid within 28 days of receipt of the notice.

The penalty shall be payable to Bath & North east Somerset Council.  There is no right of appeal by parents against a penalty notice.

If the penalty is not paid in full by the end of the 28 day period, Bath & North East Somerset Council must decide either to prosecute for the original offence to which the notice applies, or withdraw the notice.  

A penalty notice may be withdrawn if the LA determines that:

· it was issued outside of the terms of this code, or

· it ought not to have been issued to the person named as the recipient.

A penalty notice cannot be withdrawn because of an inability to pay.

Where a penalty notice has been withdrawn in accordance with the above, notice of the withdrawal shall be given to the recipient and any amount paid by way of penalty in pursuance of that notice shall be repaid to the person who paid it. No proceedings shall be continued or instituted against the recipient for the offence in connection with which the withdrawn notice was issued or for an offence under Section 444(1A) of the Education Act 1996 arising out of the same circumstances.

Payment of Penalty Notices

The penalty notice will include details about the arrangements for payment.  

This document is reviewed at the start of each academic year and must have regard for any legislative changes or amendments.
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