 
Dated                            20__

Given by 


[ OWNER ]


and

[ MORTGAGEE ]


To 

BATH AND NORTH EAST SOMERSET COUNCIL


Unilateral Undertaking
under Section 106 of the Town and Country Planning Act 1990
and all other enabling powers
relating to [description of land ]






THIS DEED OF UNDERTAKING is made on the [ DATE ]

GIVEN BY:

[ OWNER ] of [ ADDRESS ] (the “Owner”);

[bookmark: _Hlk199341220][ MORTGAGEE ] (Company Registration Number xxxxxxxx) whose registered office is [ ADDRESS ] (the “Mortgagee”); 
TO:

BATH AND NORTH EAST SOMERSET COUNCIL of Lewis House, Manvers Street, Bath BA1 1JG (the “Council”). 

[bookmark: a357561]BACKGROUND 
The Council is the local planning authority for the purposes of the Act for the area in which the Land is situated.
The Owner is the freehold owner of the Land registered at HM Land Registry (with title absolute) under title number [XXXXXXX] subject to a charge dated [ DATE ] in favour of the Mortgagee.
The Mortgagee is the registered proprietor of the charge [ DATE ] of the charges register of title number [XXXXXXX] and has agreed to give its consent to the terms of this deed. 
The Owner has agreed to enter into this Deed in order to secure the planning obligations contained within it, and considers that the obligations in this Deed are necessary to make the Development acceptable in planning terms having regard to the requirements of regulation 122 of the Community Infrastructure Levy Regulations 2010 (as amended). 
[bookmark: main]
OPERATIVE PROVISIONS
[bookmark: _Toc189037034]

LAND BOUND

The Land is bound by the obligations in this Deed, subject to the terms herein. 

DEFINITIONS AND INTERPRETATION

The definitions and rules of interpretation in this clause apply in this deed:

	
“the Act”


	
means the Town and Country Planning Act 1990 (as amended); 

	“Development”
	means the development of the Land as set out in the Planning Application and consented pursuant to the Planning Permission or development carried out substantially in accordance with such Planning Permission 


	“Implementation”





	means the date on which any material operation as defined in section 56(4) of the Act begins to be carried out and “Implement” and “Implemented” shall be construed accordingly


	“Land”
	means the land known as [XXXXX INSERT DESCRIPTION OF LAND] as shown edged red for identification purposes on the Plan 

	“Occupation” and “Occupy”
	means the physical use of land or buildings for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction or fitting out, or occupation for marketing or display, or occupation in relation to security operations 

	“Plan” 
	means the plan attached to this Deed at Annex A 

	“Planning Application”

	means the planning application for the Planning Permission allocated reference number [ XX/XXXXX/XX ] for the [“insert description in planning application of proposed development”] 


	“Planning Permission”
	the planning permission for the Development that may be granted pursuant to the Planning Application  


	“Primary Input”
	means the final input into the main aspects of the design of the property including, but not limited to, its size, form, scale, layout, materials, appearance and landscaping


	“Residence”
	means a home where a person or persons reside as their sole or main residence who without limitation can demonstrate such use by criteria such as, without limitation, the electoral role, HMRC reporting, council tax bill

	
	

	“Self-Build Dwelling”
	means the building or completion of a house on a plot by—
(a)   individuals,
(b)   associations of individuals, or
(c) persons working with or for individuals or associations of individuals, of houses to be occupied as homes by those individuals;
(but it does not include the building of a house on a plot acquired from a person who builds the house wholly or mainly to plans or specifications decided or offered by that person in accordance with the Self Build and Custom Housing Act 2015 (as amended)

	
	



2.1 Clause headings shall not affect the interpretation of this deed.

2.2 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

2.3 Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.

2.4 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

2.5 A reference to any party shall include that party’s personal representatives, successors and permitted assigns and in the case of the Council the successors to its respective statutory functions.

2.6 Unless the context otherwise requires, a reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.

2.7 Unless the context otherwise requires, a reference to a statute or statutory provision shall include any subordinate legislation made from time to time under that statute or statutory provision.

2.8 A reference to writing or written excludes faxes and e-mail.

2.9 A reference to this deed or to any other deed or document referred to in this deed is a reference to this deed or such other deed or document as varied or novated (in each case, other than in breach of the provisions of this deed) from time to time.

2.10 References to clauses and Schedules are to the clauses and Schedules of this deed.

2.11 An obligation on a party not to do something includes an obligation not to allow that thing to be done.

2.12 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

2.13 Where an obligation falls to be performed by more than one person, the obligation can be enforced against every person so bound jointly and against each of them individually.

3 [bookmark: a287996][bookmark: _Toc189037036]STATUTORY PROVISIONS
3.1 [bookmark: _Ref_a760565]This Deed constitutes a planning obligation for the purposes of section 106 of the Act and any other enabling powers.

3.2 [bookmark: _Ref_a370569]The covenants, restrictions and obligations contained in this deed are planning obligations for the purposes of section 106 of the Act and are entered into by the Owner with the intention that they bind the interests held by those persons in the Land and their respective successors and assigns.

3.3 [bookmark: _Ref_a799245]The undertakings, restrictions and obligations contained in this Deed are enforceable by the Council in accordance with section 106 of the Act. 

4 [bookmark: _Toc189037037]CONDITIONALITY
[bookmark: _Ref_a606529]With the exception of clauses 6, 8, 9, 10 and 11 (which shall take effect immediately), this Deed is conditional on the grant and issue of the Planning Permission. 

5 OWNER’S UNDERTAKINGS
The Owner undertakes to the Council to observe and perform the obligations set out in this Deed and the Schedule. 

6 RELEASE AND LAPSE 
6.1 No person shall be liable for any breach of a undertaking, restriction or obligation contained in this Deed after parting with all of its interest in the Land or the part of the Land to which the breach relates, except in respect of any breach subsisting prior to parting with such interest.

6.2 This Deed shall lapse and be of no further effect if:
The Planning Permission lapses without having been Implemented;
The Planning Permission is varied or revoked otherwise than with the consent of the Owner; or
The Planning Permission is quashed following a successful legal challenge. 

6.3 Nothing in this Deed shall prohibit or limit the right to develop any part of the Land in accordance with a planning permission (other than the Planning Permission and the 2023 Consents) granted (whether or not on appeal) after completion of this Deed. 

7 ENFORCEABILITY 
The obligations in this Deed shall not be enforceable against any statutory undertaker carrying out its statutory functions.

8 LOCAL LAND CHARGE 
This Deed is a local land charge and is intended to be registered as such by the Council.

9 SEVERABILITY
If any part of this Deed shall be declared unlawful or invalid by a Court of competent jurisdiction then (to the extent possible) the offending provisions will be served from this Deed and the remainder of this Deed shall continue in full force and effect. 

10 [bookmark: _Toc338411814][bookmark: _Toc338411641][bookmark: _Toc338411815]CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 199
Notwithstanding the provisions of the Contracts (Rights of Third Parties) Act 1999, no part of this Deed shall be enforceable by a third party who is not a party to this Deed save for any successors in title to the Land and the Council (or any successors in function to the Council). 

11 GOVERNING LAW 
This Deed and any dispute or claim arising out of or in connection with it or its subject matter of formation shall be governed by and construed in accordance with the laws of England. 

12 MORTGAGEE CONSENT 
The Mortgagee acknowledges and declares that this Deed has been entered into by the Owner with its consent as if it had been executed and registered as a land charge before the creation of the Mortgagee’s interest in the Land and that the Land shall be bound by the obligations contained in this Deed PROVIDED THAT the Mortgagee shall not be liable under this Deed unless and until it takes possession of the Land or any relevant part as mortgagee in possession.

13 COUNCIL’S COSTS
The Owner shall pay to the Council 	on the date of this Deed the Council’s reasonable and proper legal costs together with all disbursements incurred in connection with the approval, completion and registration of this Deed.

14 SECTION 73 PERMISSIONS
In the event that the Council at any time hereafter grants a planning permission pursuant to an application made under section 73 of the Act in respect of any condition on the Planning Permission, the Planning Permission and/or the Development shall be deemed to include any such subsequent application, planning permission and/or development granted in relation thereto and this Deed shall then take effect and be read and construed accordingly SAVE where the Council in its absolute discretion deems that a deed of variation, supplementary deed or other such document to secure relevant additional or alternative planning obligations pursuant to section 106 of the Act is required.

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

[bookmark: a414265]

THE SCHEDULE
THE OWNER’S UNDERTAKINGS


The Owner undertakes to the Council as follows: 

a) The Development shall be constructed as a Self-Build Dwelling.

b) [bookmark: _Hlk204611815]The first Occupation of the Development shall be the Residence of the person or persons who have had Primary Input into the Development’s final design and layout as a Self-Build Dwelling.

c) Not to first Occupy the Development other than as the Residence of the person or persons who have had Primary Input into the Development’s final design and layout as a Self-Build Dwelling.

d) Within 2 months of the substantial completion of the Development or first Occupation of the Development whichever is the earlier to submit to the Council written details of the compliance with undertakings in paragraphs a, b and c of this schedule.
   
e) Within 14 days of any written request of the Council, to provide to the Council in writing such evidence as the Council shall reasonably require in order to confirm compliance with the undertakings in paragraphs a, b and c of this schedule.

f) On or before the Implementation of the Planning Permission pay to the Council the sum of [£486.00] or the updated amount in effect at the time payment is proposed as set out on the Council’s monitoring fees webpage, as a contribution towards the Council’s costs of monitoring the implementation of this Deed.  






The Plan




	
	EXECUTED as a DEED by
[OWNER IF INDIVIDUAL]  in the presence of:-
	

…………………………………



	
Witness Signature:
	……………………………………………

	Name:
	……………………………………………

	Address:
	
……………………………………………

	
	
……………………………………………

	
	


	Occupation:
	
……………………………………………



	EXECUTED as a DEED by
[OWNER IF INDIVIDUAL]  in the presence of:-
	

…………………………………


	
Witness Signature:
	……………………………………………

	Name:
	……………………………………………

	Address:
	
……………………………………………

	
	
……………………………………………

	
	
……………………………………………

	Occupation:
	
……………………………………………





	
EXECUTED as a DEED by
[OWNER IF COMPANY]

acting by Director in the presence of:-
	



…………………………………

	
Witness Signature:
	……………………………………………

	Name:
	……………………………………………

	Address:
	
……………………………………………

	
	
……………………………………………

	
	

	Occupation:
	
……………………………………………






[Mortgagee to confirm execution clause] 
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